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IN THE 


United States Conzt o! Appeals 

For the District of Columbia Circuit 


No. 10,467 


Capital Transit Company, Appellant, 

v. 

United States of America, Appellee. 


Appeal From the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This appeal, in a negligence action arising out of in¬ 
jury to a streetcar passenger when the appellee’s army 
jeep collided with appellant’s streetcar, is from a final 
order of the United States District Court for the District 
of Columbia sustaining appellee’s motion to dismiss ap¬ 
pellant’s third-party complaint for contribution. Juris¬ 
diction of this Court to hear the appeal is based upon 62 
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Stat. 992, 28 U. S. C. §1291 (Supp. 1948), Jurisdiction 
of the district court to entertain appellant’s claim was 
based upon the Federal Tort Claims Act. 60 Stat. 842 
(1946), 2S U. S. C. §§ 1346(2) (b), 2671-2680 (1948 Supp.). 
The plaintiff, Kenneth Neil Stradley’s, complaint (App. 
1-3), Capital Transit Company’s (hereinafter referred to 
as “appellant’') motion for leave to bring in the United 
States of America (hereinafter referred to as “appellee”) 
as third-party defendant (App. 3), order granting leave 
to bring in appellee (App. 5), appellant’s third-party 
complaint (App. 4-5), appellee’s motion to dismiss third- 
party complaint for failure to state a cause of action (App. 
6-7), opinion of the district court (App. 7-10), order grant¬ 
ing appellee’s motion to dismiss third-party complaint 
(App. 10), appellee’s motion for final judgment disposing 
of appellant’s third-party complaint for contribution (App. 
11) and the district court’s final judgment dismissing the 
third-party complaint (App. 11-12) appear on the pages 
indicated in the joint appendix. 

STATEMENT OF THE CASE. 

Kenneth Neil Stradley, plaintiff in United States Dis¬ 
trict Court for the District of Columbia Civil Action No. 
2521-49, filed a complaint for $50,000 in damages for per¬ 
sonal injuries allegedly sustained in the District of Colum¬ 
bia on August 4, 1947 when the appellant’s streetcar upon 
which he was a passenger came into collision with a jeep 
operated by one Manuel Bridgeman of Fort Meyer, Vir¬ 
ginia (App. 1). Appellant by motion before answer 
(App. 3) sought and obtained (App. 5) leave of court 
to make the United States of America a third-party de¬ 
fendant. Appellant’s answer to the plaintiff’s complaint 
(App. 6) denied negligence in the operation of the street¬ 
car and asserted that the cause of the collision involved 
was negligent operation of the United States Army jeep 
by appellee’s soldier-agent. The third-party complaint 
(App. 4-5) averred that the sole or contributing cause of 
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the said collision was negligent operation within the course 
of his employment by the soldier-driver of appellee’s truck 
and claimed judgment against appellee for a contributable 
portion of any sum which might be adjudged against ap¬ 
pellant in favor of the plaintiff. 

Thereupon, appellee filed a motion to dismiss the third- 
party complaint upon the ground that it failed to state 
a cause of action upon which relief could be granted (App. 
6-7). Upon the oral argument the appellee urged only 
that the Federal Tort Claims Act, being in derogation of 
the sovereign’s immunity to suit, did not permit the joinder 
of the United States with another party defendant (see 
district court opinion, App. 9). After taking the case 
under advisement, Judge Pine, on October 26, 1949, ren¬ 
dered an opinion that the United States could not be liable 
for contribution (App. 7-10) under the Federal Tort Claims 
Act since a statute enlarging the liabilities of the Govern¬ 
ment was not to be construed as permitting suits in any 
case beyond the letter of the consent (App. 8). The 
opinion was predicated, not upon the ground that the Gov¬ 
ernment could not be jointly sued upon a tort but upon the 
theory that a claim for contribution is not one for “money 
damages for . . . personal injury or death” within the 
language of the statute (App. 9). 

Thereafter, the district court entered an order dismiss¬ 
ing the complaint (App. 10) and upon motion of appellee 
(App. 11) made an express finding under fed. r. civ. p. 
54(b), that there was no just cause for delay in finally dis¬ 
posing of the claim for contribution and entered a final 
judgment dismissing with prejudice the third-party com¬ 
plaint (App. 11-12). 

This appeal is prosecuted because of the error of the 
district court in construing narrowly the sweeping waiver 
of sovereign immunity contained in the Federal Tort 
Claims Act’s direction that the Government answer in 
money damages “under circumstances where the United 
States, if a private person, would be liable in accordance 
with the law of the place where the act or omission oc- 
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curred” (28 U. S. C. § 1346) (2) (b) and in thus adding a 
thirteenth to the twelve exceptions from the coverage of the 
Act which were enumerated by the Congress (28 U. S. C. 
§ 2680 (1948 Supp.)). 

STATUTES AND RULES INVOLVED. 

The pertinent provisions of the Federal Tort Claims 
Act, Act of August 2, 1946, c. 753, Title IV^Stat. 842, 
now, with immaterial amendments, distributed through 
various chapters of the new Judicial Code, the new Ju¬ 
dicial Code provisions 28 U. S. C. §§1346 and 2674 (1948 
Supp.) and Fed. R. Civ. P. 14(a) relative to third-party 
practice are set forth in this Brief, infra pp. 21-24. 

STATEMENT OF POINTS. 

The district court erred in ruling that the United States 
under the Federal Tort Claims Act cannot be held answer- 
able on a claim for contribution. 

SUMMARY OF ARGUMENT. 

The district court erred in holding that the present stat¬ 
utory restrictions of the Federal Tort Claims Act preclude 
the exercise of jurisdiction when the United States is im¬ 
pleaded as a third-party dependent on a claim for contri¬ 
bution. The language of the Federal Tort Claims Act is 
expressly contrary to the district court ruling by the stat¬ 
utory direction that the United States shall be liable “to 
the same claimants, in the same manner, and to the same ex¬ 
tent as a private individual under like circumstances.” The 
Federal Rules of Civil Procedure, which include liberal 
joinder and third-party procedure, were expressly made 
applicable. By spelling out 12 exceptions Congress mani¬ 
fested the intent that no thirteenth exception to the Act’s 
coverage should be created by judicial construction. 

In the District of Columbia the propriety of a third-party 
complaint against one of two joint tortfeasors for contribu¬ 
tion has been recently and forcibly expressed. The legisla- 
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tive history of the Act establishes the congressional design 
to leave cases involving contribution and joint torts to be 
determined by the local law. Comparison with acts relat¬ 
ing to maritime torts, where contribution has long been 
allowed, demonstrates congressional satisfaction with the 
formula of treating the United States as ‘‘if a private 
person.” Whether the United States can be required to 
litigate its contribution liability simultaneously with the 
liability of the other tortfeasor to the plaintiff is neither 
controlling, in view of liberal separate trial provisions, 
nor involved herein, since the district court has finally 
held that contribution can never be exacted under the Act. 
The contention that contribution was not contemplated be¬ 
cause it arises from concepts of equity as distinguished 
from the original tort is refuted by the rejection by seven 
of eight Court of Appeals of such a contention with respect 
to derivative claims of subrogees and indemnities. 

The district court decision is a retrogressive step toward 
the unhappy concept that “The King can do no wrong” 
and is contrary to both the letter and the spirit of the 
Federal Tort Claims Act which marked the culmination of 
twenty-eight years of congressional efforts to ameliorate 
the rigors of sovereign immunity for its torts by the direc¬ 
tion that the United States, with certain enumerated ex¬ 
ceptions, shall be treated as “a private individual under 
like circumstances.” 

ARGUMENT. 

1. The Federal Tort Claims Act Directs That the United 
States be Liable for its Torts, with Specified Excep¬ 
tions, to the Same Extent as a Private Individual. 

The case at bar involves the not uncommon situation 
where a plaintiff has allegedly been injured in a collision 
between two vehicles owned by different individuals. Ap¬ 
pellant, one of the latter individuals, asserts that if it was 
negligent at all, it was not solely so and that the appellee, 
which the plaintiff did not choose to sue, was concurrently 


6 


negligent. Hence appellant’s third-party complaint under 
Rule 14(a) seeks contribution from appellee in the event 
appellant is held liable to the plaintiff (App. 5). This 
Court has recently said that “proper application of the 
third-party practice provided by that Rule is aptly illu¬ 
strated" by just such a set of facts. Knell v. Feltman, 
174 F. 2d 662, 664 (D. C. Cir. 1949). Hence it is clear that 
a private individual under like circumstances with the ap¬ 
pellee would unquestionably be liable for contribution. 

However, because of the traditional immunity of the sov¬ 
ereign from suit, it is necessary to point to a statutory 
waiver in order to sue the United States. The Federal 
Tort Claims Act is the waiver statute in this instance.* 

Section 410 (a), the heart of the Tort Claims Act, un¬ 
mistakably establishes the waiver in stating that the United 
States district court shall have jurisdiction: 

“* * * to hear, determine, and render judgment on 
any claim against the United States , * * * on account 
of damage to or loss of property or on account of 
personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the Gov¬ 
ernment * * *, under circumstances where the United 
States, if a private person, would he liable to the claim¬ 
ant for such damage, loss, injury, or death in accord¬ 
ance with the law of the place where the act or omission 
occurred. * * * the United States shall be liable in 
respect of such claims to the same claimants, in the 
same manner . and to the same extent as a private 
individual tinder like circumstances, except that the 
United States shall not be liable for interest prior to 
judgment, or for punitive damages. Costs shall be 
allowed in all courts to the successful claimant to the 
same extent as if the United States were a private liti¬ 
gant * * *”. (Emphasis added). 

The express words of the statute therefore provide suf¬ 
ficient basis for appellant’s claim of waiver. No more 


* Since most decisions discuss the Act by its original section numbers rather 
than by reference to the Judicial Code which became effective September 1, 
194S, the same course will for convenience be followed herein. No pertinent 
changes of substance were made by the Codification. 
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accurate phrase in common English usage could be con¬ 
ceived than “the United States shall be liable in respect of 
such claims to the same claimants, in the same manner, and 
to the same extent as a private individual under like cir¬ 
cumstances” to convey the meaning that the outmoded and 
monarchic doctrine of “sovereign immunity” was thence¬ 
forth to be relegated to the limbo of “old, unhappy, far off 
things.” 

Delineating with particularity the coverage of the Act, 
Congress proceeded in Section 421 to itemize the 12 excep¬ 
tions to which the provisions of the Act were not to apply. 
Thus, application of the maxim expressio unius est exclusio 
alterius renders it obvious that Congress intended no ex¬ 
ceptions to the coverage of the Act other than those it 
spelled out. Precisely this reasoning was applied by the 
Supreme Court which refused to exclude servicemen from 
the Act’s coverage, saying in Brocks v. United States, 337 
U. S. 49, 51 (1949): 

“The statute’s terms are clear. They provide for Dis¬ 
trict Court jurisdiction over any claim founded on neg¬ 
ligence brought against the United States. We are 
not persuaded that ‘any claim’ means ‘any claim but 
that of servicemen.’ The statute does contain twelve 
exceptions. §421. None exclude petitioners’claims.” 

A very recent decision similarly refusing to deny relief 
which did not fall within one of the 12 exceptions specifically 
provided in the Act is Griggs v. United States, 18 U. S. L. 
Week 2236 (10th Cir. Nov. 16, 1949) (soldier killed through 
negligence of army surgeons). 

The Supreme Court on December 12, 1949, in affirming 
the several courts of appeal in the case of United States 
v. Aetna Casualty Co., 18 U. S. L. Week 4060, 4064, said: 

“The broad sweep of its (the Torts Claims Act) lan¬ 
guage assuming the liability of a private person, the 
purpose of Congress to relieve itself of consideration 
of private claims, and the fact that subrogation claims 
made up a substantial part of that burden are also 


s 


persuasive that Congress did not intend that such 

claims should be barred.” 

Several district courts acting upon the theory of narrow 
interpretation originally went along with the Government’s 
efforts to narrow the area of the Act’s operation by exclud¬ 
ing derivative claimants from relief. Rusconi v. United 
State*. 74 F. Supp. 669 (S. I). Cal. 1947); Bewick v. United 
States , 74 F. Supp. 730 (X. D. Tex. 1947). Contra: Wojciuk 
v. United States , 74 F. Supp. 914 (E. D. Wis. 1947); Hill v. 
United States. 74 F. Supp. 129 (N. D. Tex. 1947); Niagara 
Fire Ins. Co. v. United States, 76 F. Supp. 850 (S. D. N. Y. 
1948). However, when the matter came before the various 
courts of appeal, all except one saw in the failure to in¬ 
clude the right of the subrogee among the exceptions a de¬ 
sign to include derivative claims; in other words that the 
Federal Tort Claims Act constituted not a special but a 
general waiver of immunity. 

State Farm Mut. Liability Ins. Co. v. United States, 
172 F.2d 737 (1st Cir. 1949); 

United States v. South Carolina State Highway Dept., 
171 F.2d S93 (4th Cir. 1948); 

Yorkshire Ins. Co. v. United States, 171 F.2d 374 (3d 
Cir. 194S); aff'd, 18 U. S. L. Week 4060 (U. S. Dec. 
12, 1949); 

United States v. Chicago, R. I. <£ P. Ry., 171 F.2d 377 
(10th Cir. 1948); 

Aetna Casualty (0 Surety Co. v. United States, 170 
F.2d 469 (2d Cir. 1948); aff’d, 18 U. S. L. Week 4060 
(U. S. Dec. 12, 1949); 

Old Colony Ins. Co. v. United States, 16S F.2d 931 (6th 
Cir. 1948); 

Employers’ Fire Ins. Co. v. United States, 167 F.2d 655 
(9th Cir. 1948). 

The only Court of Appeals decision to the contrary is 
United States v. Hill, 171 F. 2d 404 (5th Cir. 1948), modified, 
174 F. 2d 61 (5th Cir. 1949). 
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The rationale of the foregoing decisions was well ex¬ 
pressed by the court in Employers’ Fire Ins. Co. v. United 
States, supra at 657: 

“The Government has premised its position largely 
on the principle that statutes in derogation of sov¬ 
ereign immunity must be strictly construed. Where 
a statute contains a clear and sweeping waiver of im¬ 
munity from suit on all claims with certain well defined 
exceptions, resort to that rule cannot be had in order to 
enlarge the exceptions.” 

So overwhelming had been the rejection of the Govern¬ 
ment’s “sovereign immunity” contention in the foregoing 
derivative claim cases that the contention was abandoned 
when one of them reached the Supreme Court and the Gov¬ 
ernment shifted its objection to the technical one that 
derivative claimants must bring suit in the names of the 
original claimants. See Brief for Petitioner, pp. 12, 15, 
Brief for Respondent, p. 2, United States v. Aetna Casualty 
& Surety Co. (No. 35 argued in Supreme Court Oct. 19, 
1949). The matter of sovereign immunity was set at rest 
on December 12, 1949 when the Court, speaking through 
Chief Justice Vinson, said at 18 U. S. L. Week 4060, 4064: 

“In argument before a number of District Courts 
and Courts of Appeal, the Government relied upon the 
doctrine that statutes waiving sovereign immunity must 
be strictly construed. We think that the congressional 
attitude in passing the Tort Claims Act is more ac¬ 
curately reflected by Judge Cardozo’s statement in 
Anderson v. Hayes Construction Co., 243 N. Y. 140, 
147: ‘The exemption of the sovereign from suit in¬ 
volves hardship enough where consent has been with¬ 
held. We are not to add to its rigor by refinement of 
construction where consent has been announced.’ ” 

Criticism of the “sovereign immunity” doctrine began at 
least as early as Chisholm v. Georgia■, 2 Dali. 419, 454 (1793) 
in which the opinion castigated the very term as an “osten¬ 
tatious declaration.” Through the years the “climate of 
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public opinion” has been increasingly inhospitable to the 
concept. Thus, Chief Justice Hughes said in Reconstruc¬ 
tion Finance Corp. v. Menihan Corp., 312 U. S. 81, 84 (1941) 
that: 


* waivers by Congress of governmental immunity 
from suit should be liberally construed in the case of 
federal instrumentalities—that being in line with the 
current disfavor of the doctrine of governmental im¬ 
munity.” 

And in Keifer <£ Keifer v. R. F. C., 306 U. S. 381, 396 
(1939), Justice Frankfurter recognized the “expanding 
conceptions of public morality regarding governmental re¬ 
sponsibility”. 

It is accordingly submitted that the Federal Tort Claims 
Act in its carefully worded text furnishes clear authority 
for a claim for contribution since a private person would 
be liable “under like circumstances”. The language of the 
statute requires no application of rules of interpretation 
because it is not ambiguous. As the court said in Old Col¬ 
ony his. Co. v. United States, supra at 933: 

“There is nothing ambiguous in the quoted section of 
the Act. The language used is plain, its meaning is 
certain and easily understood. There is no room for 
construction and the contention that because defendant 
has consented to be sued, the statute must be strictly 
construed in its favor, is without basis. * * # * If Con¬ 
gress had intended to exclude subrogees from the bene¬ 
fits of the Act it could readily have included them in 
the list of the twelve specified exemptions.” 

2. The Legislative History of the Tort Claims Act Indicates 
an Intention to Leave the Matter of Contribution to 
Local Law. 

Justice Jackson has expressed the opinion that resort to 
legislative history as a guide to the meaning of statutes is 
a “badly overdone practice, of dubious help to true inter¬ 
pretation” and that a statute should mean to a court not 
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what was in the minds but not put into the words of men 
behind it but what the Act’s language reasonably conveys 
to those who are expected to be guided by it. Jackson, 
Problems of Statutory Interpretation, 8 F. R. D. 121, 124 
(1948). Nevertheless, since so many courts place reliance 
upon what was said concerning a particular act or its pre¬ 
decessors in their formative periods, the legislative history 
of the Federal Tort Claims Act will be briefly investigated 
insofar as it relates to contribution. Such investigation 
compels the conclusion as the court said in Niagara Fire 
Ins. Co. v. United States, supra at 854 that: 

“* * * there is every reason to suppose that this par¬ 
ticular statute was the result of the most skillful and 
deliberate draftsmanship and that in its final form it 
was the culmination of years of patient effort.” 

Justice Reed recently stated in United States v. Spelar, 
18 U. S. L. Week 4012 (U. S. Nov. 7, 1949) that: 

“The Federal Tort Claims Act of 1946 was the pro¬ 
duct of some twenty-eight years of congressional draft¬ 
ing and redrafting, amendment and counter-amend¬ 
ment”. 

Leaving out the earlier interesting but unavailing efforts 
to eliminate the morally unjustifiable defect of sovereign 
immunity from tort actions from our law, the examination 
of legislative history may begin with the 76th Congress. 
The present law of August 2, 1946, c. 753, Title IV of Pub. 
Law 601, 79th Cong., 2d Sess., 60 Stat. 842, evolved from 
successive legislative drafts all closely related in text which 
began with S. 2690, 76th Cong., 1st Sess., Section 306 of 
which contained the following: 

“Sec. 306. If the damage, loss, injury or death is 
caused under circumstances creating a legal liability 
on the part of some person other than an officer, agent, 
or employee of the Government or upon some corpora¬ 
tion, state or political subdivision, to pay damages 
therefor, jointly with the United States, then, and in 
that event, the recovery against the United States shall 
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be only for the pro rata share of the damages in pro¬ 
portion to the number of parties, so jointly or severally 
liable.” 

Judge Holtzoff, who was at the time in the Department 
of Justice, stated in Hearings Before a Subcommittee of 
the Senate Committee on the Judiciary on S. 2690, 76th 
Cong., 1st Sess. 40 (1940) that: 

“Section 306 is a provision regarding which a ques¬ 
tion or two was asked during the last hearing. It re¬ 
lates to a situation in which the Government is a joint 
tortfeasor with someone else. Suppose, for example, 
there were two joint tortfeasors and the Government is 
one of them. We might envisage a case in which one 
joint tortfeasor is insolvent and financially irrespon¬ 
sible. On the other hand, however, where there are 
two joint tortfeasors, either one should not logically 
be liable for more than one-half, even though under 
our law recovery can be had for the whole amount 
against either. In manv states, vou will recall, thev 
are getting away from the old rule of no contribution 
among joint tortfeasors. In many states, they are 
allowing contribution to a certain extent. This provi¬ 
sion approaches the problem from a somewhat differ¬ 
ent angle, but tries to arrive at the same result.” 

Identical to Section 306 of S. 2690 was Section 306 of 
H. R. 7236, 76th Cong., 1st Sess. H. R. Rep. No. 2428, 76th 
Cong., 3d Sess., on the House bill says of the section: 

“Section 306 deals with cases in which the Government 
is one of two or more joint tortfeasors. In such cases 
the Government is to be liable only for its pro rata 
share of the damages. Cases in which the other joint 
tortfeasor is an officer, employee or agent of the Gov¬ 
ernment are excepted.” 

When we come to the 77th Congress we find the pertinent 
provision changed in H. R. 6463, 77th Cong., 2d Sess. as fol¬ 
lows: 

“Sec. 403. If the damage, loss, injury or death with 
respect to which a claim is made pursuant to this Act 




13 


is caused under circumstances creating a legal liability 
on the part of some person other than an employee 
of the Government to pay damages therefor, jointly or 
severally with the United States, the award or judg¬ 
ment against the United States shall be only for the 
pro rata share of the damages in proportion to the 
number of parties so jointly or severally liable”. 

Thus, by this revision contribution was to be effected ir¬ 
respective of whether both tortfeasors were made parties 
by the original plaintiff’s complaint. 

Again we have a Department of Justice representative, 
this time Assistant Attorney General Shea, explaining the 
bill and advocating passage in Hearings before House Com¬ 
mittee on the Judiciary on II. R. 5373 and H. R. 64G3, 77th 
Cong., 2d Sess. 34 (1942); Id. at 28: 

“Mr. Shea: * * * ‘I have come to section 403. It pro¬ 
vides for proportionate liability of the United States, 
based upon the number of parties liable, where the 
damage has been caused jointly by a Federal employee 
and someone else. That is, if the tortious injury is 
committed by the Federal employee and two others, 
the United States will only be liable for one-third’. 

# # • • • 

“Section 403 provides for proportionate liability of 
the United States, based upon the number of parties 
liable, where the damage has been caused jointly by a 
Federal employee and someone else.” 

Section 403 was dropped by the House Committee on the 
Judiciary which reported out the bill, now S. 2221, with the 
following explanation: 

“Section 403 of the Senate bill provided for propor¬ 
tionate liability of the United States where a Govern¬ 
ment employee was a joint tortfeasor with someone 
else. This provision is not contained in the recom¬ 
mended bill and in cases involving joint tort-feasors 
the rights and liabilities of the United States will be 
determined by the local law.” H. R. Rep. No. 2245, 
77th Cong., 2d Sess. 12 (1942). 
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The matter of proportionate liability reappeared in later 
bills but was not in S. 2177, 79th Cong., 2d Sess., which by 
Part IV later became the Federal Tort Claims Act. It thus 
is evident that Congress deliberately chose to leave the 
question of contribution among joint tortfeasors to local 
law. Since the District of Columbia law is now well set¬ 
tled by Knell v. Feltman, supra it is clear that contribution 
in favor of and against the Government is here allowable. 
That the local law is controlling is the conclusion reached 
by Irvin M. Gottlieb, an attorney in the Torts Section, 
Claims Division, Department of Justice, whose analysis of 
the problem is the most thorough thus far published. See 
Gottlieb, Some Aspects of Contribution and Indemnity in 
Tort Actions Against the United States, 9 Fed. B. J. 391, 
395 (1948). It was likewise the view expressed by Judge 
Hulen that “Local law will determine as between the Gov¬ 
ernment and a joint tort-feasor, issues of pro rata liability 
and rights of contribution”. Hulen, Suits on Tort Claims 
Against the United States, 7 F. R. D. 689, 700 (1948). 

3. Comparison with Suits in Admiralty Act Indicates 
Contribution Was Contemplated. 

One of the earlier relaxations of the rigors of sovereign 
immunity was that for maritime torts. Here both contri¬ 
bution and indemnity have long been permitted under the 
Suits in Admiralty Act, 41 Stat. 525 (1920), 46 U. S. C. § 741 
rt scq (1940), and the Public Vessels, 43 Stat. 1112 (1925), 
46 U. S. C. §781 et seq (1940). Porello v. United States, 
153 F. 2d 605 (2d Cir. 1946), aff’d in part and rev’d in part 
on other grounds sub nom. American Stevedores v. Porello, 
330 U. S. 446 (1947). With reference to maritime torts the 
United States’ liability was created where “if such vessel 
were privately owned * * *, a proceeding in admiralty could 
be maintained * # and the United States could be im¬ 
pleaded. The Cotati, 2 F. 2d 394 (S. D. N. Y. 1923); Olavar- 
ria & Co. v. United States, 56 F. Supp. 758 (S. D. Ala. 1944). 
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In rejecting the narrow contraction urged in Niagara 
Fire Ins. Co. v. United States, supra at 856, Judge Medina 
likened the Suits in Admiralty Act and the Tort Claims 
Act as both fitting into the historical background of the 
waiver of sovereign immunity in such fashion as to indicate 
a satisfaction on the part of Congress with the formula 
“where the United States, if a private person, would be 
liable.” 

4. Trial of the United States with Another is Convenient 
But Not Essential Under the Tort Claims Act. 

The district court (App. 9) drew support for the view 
that contribution was not allowable under the Federal Tort 
Claims Act from cases holding that the United States may 
not be joined with another in an action under the act [cit¬ 
ing Sappington v. Prencipe, U. S. Dist. Ct. for D. C., Civil 
No. 37213, Dec. 6, 1948, now on appeal to this court; Uarte 
v. United States, 7 F. R. D. 705 (S. D. Cal. 1948); Drum¬ 
mond v. United States, 78 F. Supp. 730 (E. D. Va. 1948); 
Donovan v. McKenna, 80 F. Supp. 690 (D. Mass. 1948)] 
although it was recognized that there was a “diversity of 
opinion” on the question of joinder [Englehardt v. United 
States, 69 F. Supp. 451 (D. Md. 1947); Dickens v. Jackson, 
71 F. Supp. 753 (E. D. N. Y. 1947); Bullock v. United 
States, 72 F. Supp. 445 (D. N. J. 1947); Note, 62 Harv. L. 
Rev. 321 (1948).] 

Most of the courts denying joinder have done so by an¬ 
alogy to contract suits under the Tucker Act, 24 Stat. 505 
(1887), 28 U. S. C. §41(20) and § 250 (1946) where joinder 
-was not permitted. United States v. Sherwood, 312 U. S. 584 
(1941). The Tucker Act decisions reflect a strict construc¬ 
tion of relinquishment of sovereign immunity. It is sig¬ 
nificant that the Federal Tort Claims Act’s positive direc¬ 
tion that the United States is to be liable “in the same 
manner, and to the same extent as a private individual 
under like circumstances” is far broader than the language 
of the Tucker Act. True it is that reference was made to 
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the Sherwood and other Tucker Act cases in consideration 
of predecessors of the bill which became the Tort Claims 
Act, and the view was expressed that “no person may be 
joined with the United States as a defendant” and “The 
bill therefore does not permit any person to be joined as 
a defendant with the United States * * *” H. R. Rep. No. 
2245, 77th Cong., 2d Sess. 12, 9 (1942); H. R. Rep. No. 1287, 
79th Cong., 1st Sess. 5 (1945). However, it is to be noted 
that the report on S. 2177, which became The Tort Claims 
Act, failed to mention anything about non-joinder, did not 
refer to the Sherwood and kindred cases and simply stated 
that that “The liability of the United States will be the 
same as that of a private person under like circumstance, 
in accordance with the local law’, * • # ” and that “the prac¬ 
tice and procedure shall be in accordance with the Rules of 
Civil Procedure • * Sen. Rep. No. 1400, 79th Cong., 2d 
Sess. 32 (1946). 

Federal Rule of Civil Procedure 14(a) w’ith reference to 
third-party practice, Rules 18(a) as to joinder of claims 
and 20(a) as to joinder of parties, Rules 20(b) as to sepa¬ 
rate trials and 21 as to non-dismissal for misjoinder of 
parties and claims, and Rule 22 as to impleader, obviously 
contemplate a w’ide latitude and liberal use of multi-party 
procedure. As Judge Hulen of the Eastern District for 
Missouri said in an address on the Tort Claims Act, re¬ 
ported in 7 F. R. D. 689, 699 (1948): 

“ * • * f.| ie i nc i us i on 0 f a section specifically making the 
Federal Rules of Civil Procedure applicable to proceed¬ 
ings under the Act w’ould seem to counterbalance w’hat 
w’as said before the Judiciary Committee.” 

This likewise is the conclusion as to the meaning of the 
Act expressed by Judge Chesnut in sustaining the joinder 
in Englehardt v. United States , supra , at 454; see also 
Gottlieb, The Federal Tort Claims Act—A Statutory Inter¬ 
pretation, 35 Geo. L. J. 1, 27, 34 (1946). 

Moreover, insofar as misjoinder is concerned, the proper 
procedure is separate trials under Fed. R. Civ. P. 20(b) 
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since Rule 21 specifically states that misjoinder “is not 
ground for dismissal of an action.” This was the course 
adopted by Chief Judge Laws in overruling both the mo¬ 
tion to dismiss made by the United States and by its co¬ 
defendant in Ezzell v. United States and Independent Taxi 
Owners Ass’n, U. S. Dist. Ct. for D. C., Civil No. 3888-47, 
Oct. 18, 1949. 

Conjectural difficulties of practice wdiere the United 
States and another are litigating the contribution issue in 
a non-jury trial simultaneously with the plaintiff’s jury 
trial of his claim against the private defendant are not in¬ 
superable ( Englehardt v. United States, supra at 452, 454), 
and are more properly considerations for the legislature 
than for the court since the Act has specifically directed in 
Section 411 that the Federal Rules of Civil Procedure are 
to control. The use of an advisory jury under Rule 38(c) 
has been suggested. Note, 62 Harv. L. Rev. 321, 323 (1948). 

5. Contribution, Like Suits by Derivative Claimants, is an 
Equitable Doctrine Within the Coverage of the Tort 
Claims Act. 

The district court in large measure based its restric¬ 
tive ruling on the coverage of the Act upon the argument 
that contribution is a claim “equitable in character”, not 
part of the original claim or tort, hence not within the Tort 
Claim Act’s language of a claim for “money damages for 
... personal injury or death.” (App. 9) This ruling is an 
example of applying the old sovereign immunity rule. To 
quote Judge Cardozo in Anderson v. Hayes Construe . Co., 
243 N. Y. 140, 147, 153 N. E. 28, 29 (1926): 

“The exemption of the sovereign from suit involves 
hardship enough where consent has been withheld. We 
are not to add to its rigor by refinement of construc¬ 
tion where consent has been announced.” 

The Act in Section 410 is to apply to “ any claim # * • 
accruing * * * on acount of damage to or loss of property 
or on account of personal injury * * * under circumstances 
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where the United States, if a private person, would be 
liable to the claimant * * 

Under Knell v. Feltman, supra, a private person under 
like circumstances with appellee would most certainly be 
liable for contribution. The terms “on acount of” and 
“any claim” are a clear and sweeping waiver of immunity. 
Employers y Fire Ins. Co. v. United States, supra at 656. 
To quote from an article by Gottlieb giving careful con¬ 
sideration to the problem of contribution in 9 Federal Bar 
Journal 391, 407, entitled “ * * * Contribution and Indem¬ 
nity in Tort Actions * * * 

“Since the United States, under Section 410(a) of 
the Federal Tort Claims Act, is made liable to the 
same extent and to the same manner as a private in¬ 
dividual under like circumstances, there is no basis 
to contest a co-defendant’s right to contribution 
against it, assuming the propriety of the joinder. Such 
a claim, though ancillary to the main proceeding, seems 
to fall within the language of the statute permitting 
suit where the claimant has suffered damage through 
a wrongful or negligent act on the part of an agent 
of the sovereign, the claim arising when one defendant 
has discharged or paid more than his proportionate 
share.” 

The dictum to the opposite effect by Judge Bryan found in 
Drummond v. United States, 78 F. Supp. 730, 731 (E. D. 
Va., 1948) was in a case where the issue was joinder, not 
contribution. As has been pointed out supra at p. 17, 
misjoinder is not ground for dismissal of an action. The 
only reported case located where the United States has 
been brought in by a private defendant upon a claim for 
indemnity (like contribution, equitable in origin) resulted 
in a loss by the government of its motion to dismiss on the 
ground that the court lacked jurisdiction of the subject 
matter of the third-party action. Newsum v. Pennsyl¬ 
vania R. R. v. Williams and United States, 79 F. Supp. 
225 (S. D. N. Y. 1948). 
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The cases in which the government urged that derivative 
claims, being equitable in origin, were not within the cov¬ 
erage of the Tort Claims Act resulted in overwhelming 
rejection of the contention. 

State Farm Mut. Liability Ins. Co. v. United States, 
supra; 

United States v. South Carolina State Highway Dept., 
supra; 

Yorkshire Ins. Co. v. United States, supra; 

United States v. Chicago, R. I. & P. Ry., supra; 

Old Colony Ins. Co. v. United States, supra; 
Employers’ Fire Ins. Co. v. United States, supra. 

Moreover, in Aetna Casualty db Surety Co. v. United States, 
170 F. 2d 469, 471 (2d Cir. 1948), affd. 18 U. S. L. Week 
4060 (U. S. Dec. 12, 1949) the insurance carrier plaintiff 
successfullv based its claim for reimbursement within the 
requirement that it be “on account of personal injury”; 
see report of argument of the case on appeal, 18 U. S. L. 
Week 3125 (Oct. 25, 1949). See also Westchester Light¬ 
ing Co. v. Westchester C. S. E. Corp., 278 N. Y. 175, 179, 
15 N. E. 2d 567, 568 (1938). 

Contribution, like derivative rights, should not be ex¬ 
cluded because based on equity and good conscience. 

CONCLUSION. 

As is stated in United States v. Shaw, 309 U. S. 495, 501 
(1940): 

“A sense of justice has brought a progressive relaxa¬ 
tion by legislative enactments of the rigor of the im¬ 
munity rule. As representative governments attempt 
to ameliorate inequalities as necessities will permit, 
prerogatives of the government yield to the needs of 
the citizen.” 

The Federal Tort Claims Act marks a conspicuous achieve¬ 
ment in renunciation of the monarchial concept that “The 
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Kins: can do no wrong.” The decision of the district court 
in the case at bar, made upon a ground that not even the 
Government had urged, is contrary to the whole modern 
trend. It is indisputable that had the appellee been a pri¬ 
vate person it would be answerable on a third-party claim 
for contribution to the appellant. To hold that not only 
in this action but forever is the appellant barred as to ap¬ 
pellee from securing the contribution which it could con- 
cededly secure had the tortfeasor been a private person 
would frustrate the plain language and purpose of the Tort 
Claims Act. 

For all the reasons mentioned herein, it is respectfully- 
urged that the reversal of the judgment of the district court 
is indispensable in obedience to the Tort Claims Act direc¬ 
tion that the United States is to be liable “to the same 
claimants, in the same manner, and to the same extent as 
a private individual under like circumstances.” 

Respectfully submitted, 

George D. Horning, Jr., 

Frank F. Roberson, 

Attorneys for Appellant, 
Capital Transit Company. 

Hogan & Hartson, 

Of Counsel. 
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STATUTES AND RULES INVOLVED. 

1. Sections 410(a), 411, and 421 of the Federal Tort 
Claims Act, Act of August 2, 1946, c. 753, Title IV, 60 Stat. 
842, now, with immaterial amendments in the new Judicial 
Code, provide: 

Section 410 (a). Subject to the provisions of this title, 
the United States district court for the district wherein 
the plaintiff is resident or wherein the act or omission 
complained of occurred, including the United States 
district courts for the Territories and possessions of 
the United States, sitting without a jury, shall have 
exclusive jurisdiction to hear, determine, and render 
judgment on any claim against the United States, for 
money only, accruing on and after January 1, 1945, on 
account of damage to or loss of property or on 
account of personal injury or death caused by the neg¬ 
ligent or wrongful act or omission of any employee of 
the Government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable to 
the claimant for such damage, loss, injury, or death in 
accordance with the law of the place where the act or 
omission occurred. Subject to the provisions of this 
title, the United States shall be liable in respect of such 
claims to the same claimants, in the same manner, and 
to the same extent as a private individual under like 
circumstances, except that the United States shall not 
be liable for interest prior to judgment, or for punitive 
damages. Costs shall be allowed in all courts to the 
successful claimant to the same extent as if the United 
States were a private litigant, except that such costs 
shall not include attorneys’ fees. 

Section 411. In actions under this part, the forms of 
process, writs, pleadings, and motions, and the prac¬ 
tice and procedure, shall be in accordance with the 
rules promulgated by the Supreme Court pursuant to 
the Act of June 19,1934 (48 Stat. 1064); and the same 
provisions for counterclaim and set-off, for interest 
upon judgments, and for payment of judgments, shall 
be applicable as in cases brought in the United States 
district courts under the Act of March 3, 1887 (24 
Stat. 505). 
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Section 421. The provisions of this title shall not ap¬ 
ply to— 

(a) Any claim based upon an act or omission of an 
employee of the Government, exercising due care, in 
the execution of a statute or regulation, whether or not 
such statute or regulation be valid, or based upon the 
exercise or performance or the failure to exercise or 
perform a discretionary function or duty on the part 
of a Federal agency or an employee of the Government, 
whether or not the discretion involved be abused. 

(b) Any claim arising out of the loss, miscarriage, 
or negligent transmission of letters or postal matter. 

(c) Any claim arising in respect of the assessment 
or collection of any tax or customs duty, or the deten¬ 
tion of any goods or merchandise by any officer of cus¬ 
toms or excise or any other law-enforcement officer. 

(d) Any claim for which a remedy is provided by 
the Act of March 9, 1920 (U. S. C., title 46, secs. 741- 
752, inclusive), or the Act of March 3, 1925 (U. S. C., 
title 46, secs. 781-790, inclusive), relating to claims or 
suits in admiralty against the United States. 

(e) Any claim arising out of an act or omission of 
any employee of the Government in administering the 
provisions of the Trading with the Enemy Act, as 
amended. 

(f) Any claim for damages caused by the imposition 
or establishment of a quarantine by the United States. 

(g) Any claim arising from injury to vessels, or to 
the cargo, crew, or passengers of vessels, while passing 
through the locks of the Panama Canal or while in 
Canal Zone waters. 

(h) Any claim arising out of assault, battery, false 
imprisonment, false arrest, malicious prosecution, 
abuse of process, libel, slander, misrepresentation, de¬ 
ceit, or interference with contract rights. 

(i) Any claim for damages caused by the fiscal op¬ 
erations of the Treasury or by the 'regulation of the 
monetary system. 








23 


(j) Any claim arising out of the combatant activities 
of the military or naval forces, or the Coast Guard, 
during time of war. 

(k) Any claim arising in a foreign country. 

(l) Any claim arising from the activities of the Ten¬ 
nessee Valley Authority. 

2. The new Judicial Code , Title 28, United States Code, 
as enacted by the Act of June 25,1948, Public Law 773, 80th 
Cong., 2d Sess. and amended by the Act of May 24, 1949, 
Public Law 72, 81st Cong., 1st Sess. provides: 

28 U. S. C. § 1346. United States as defendant . 

(b) Subject to the provisions of chapter 171 of this 
title, the district courts, together with the District Court 
for the Territory of Alaska, the United States District 
Court for the District of the Canal Zone and the Dis¬ 
trict Court of the Virgin Islands, shall have exclusive 
jurisdiction of civil actions on claims against the United 
States, for money damages, for injury or loss of prop¬ 
erty, or personal injury or death caused by the neg¬ 
ligent or wrongful act or omission of any employee of 
the government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable to 
the claimant in accordance with the law of the place 
where the act or omission occurred. 

28 U. S. C. § 2674. Liability of United States. 

The United States shall be liable, respecting the provi¬ 
sions of this title relating to tort claims, in the same 
manner and to the same extent as a private individual 
under like circumstances, but shall not be liable for 
interest prior to judgment or for punitive damages. 


28 U. S. C. § 2680 lists the same exceptions, with slight cita¬ 
tion changes to conform to the new Judicial Code, as were 
listed, supra , in the original Act. 
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3. Pertinent among the Federal Rules of Civil Procedure 
is Rule 14(a) which provides in part: 

Rule 14. Third Party Practice. 

(a) When Defendant May Bring in Third Party . Be¬ 
fore the service of his answer a defendant may move 
ex parte or, after the service of his answer, on notice 
to the plaintiff, for leave as a third-party plaintiff to 
serve a summons and complaint upon a person not a 
party to the action who is or may be liable to him for 
all or part of the plaintiff’s claim against him. If the 
motion is granted and the summons and complaint are 
served, the person so served, hereinafter called the 
third-party defendant, shall make his defenses to the 
third-party plaintiff’s claim as provided in Rule 12 and 
his counterclaims against the third-party plaintiff and 
cross-claims against other third-party defendants as 
provided in Rule 13. The third-party defendant may 
assert against the plaintiff any defenses which the 
third-party plaintiff has to the plaintiff’s claim. The 
third-party defendant may also assert any claim 
against the plaintiff arising out of the transaction or 
occurrence that is the subject matter of the plaintiff’s 
claim against the third-party plaintiff. 


















JOINT APPENDIX 


1 Filed Jun 9 1949 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 2521-49 

Kenneth Neil Stradley, 1641 - 35th Street, N. W., 
Washington, D. C., Plaintiff , 

v. 

Capital Transit Company, Inc., a corporation, 36th & M 
Streets, N. W., Washington, D. C., Defendant . 

Complaint—For Negligence 

(Damages for personal injuries to passenger on streetcar, 
collision between streetcar and automobile) 

1. This Court has jurisdiction of this case because it in¬ 
volves a suit for personal injuries wherein the claim is in 
excess of $3,000.00. 

2. That on or about August 4, 1947, at about 11:55 P. M., 
at or near 7th Street and Constitution Avenue, N. W., in 
the City of Washington, District of Columbia, a streetcar 
owned, maintained, controlled and operated by the defen¬ 
dant, Capital Transit Company, Inc., a corporation, acting 
by and through its agent, servant and employee, came into 
collision with a motor vehicle (jeep) operated by Manuel 
Bridgeman, of Ft. Meyer, Virginia, said collision being 
caused by the negligent, careless and unlawful manner in 
which said defendant’s streetcar was being controlled and 
operated by and through its agent, servant and employee, 
and in violation by said defendant, acting by and through 
its agent, servant and employee, of the Traffic Regulations, 
then and there in full force and effect in said District. That 
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said streetcar provided by the defendant for the use of its 
passengers, including the plaintiff passenger, was in 
2 the sole control and dominion of said defendant. 

3. That as a result of the aforesaid collision, and 
the defendant's aforesaid negligence, the plaintiff, a pas¬ 
senger in the streetcar owned, maintained, controlled and 
operated by the said defendant, acting by and through its 
agent, servant and employee, sustained severe and perma¬ 
nent injuries, and the plaintiff suffered and will continue 
to suffer great physical and mental pain and anguish and 
his nervous system was and will be, in the future, shocked 
and impaired, and permanently injured; and the plaintiff 
sustained severe and marked aggravation of certain pre¬ 
existing disabilities and injuries, by reason thereof; that 
said injuries interfered, and will, in the future, interfere 
with plaintiff's preexisting abnormal gait and by reason 
thereof the plaintiff suffered and will continue to suffer 
great physical pain and difficulty in walking and moving 
about in the pursuit of his employment and personal af¬ 
fairs, and that plaintiff walks with great pain and difficulty, 
and the plaintiff was otherwise injured; that the plaintiff 
was unable to pursue his employment with consequent past 
and future loss of earnings; that plaintiff has incurred, and 
will in the future incur, large expense for medical and sur¬ 
gical treatment, hospitalization, medicines and X-rays, 
spinal operation to be performed involving the transplan¬ 
tation of a bone-graft which must be planted into plaintiff’s 
lumbar spine, and for other purposes in his endeavor to be 
healed and cured of his injuries, that when said spine op¬ 
eration is performed, said plaintiff will be incapacitated for 
a long period of time with consequent heavy future loss of 
earnings and expense, and the plaintiff was otherwise dam¬ 
aged; all to the plaintiff's damage in the sum of Fifty-Thou¬ 
sand ($50,000.00) Dollars. 
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Wherefore, the plaintiff demands judgment against the 
defendant in the sum of Fifty Thousand ($50,000.- 

3 00) Dollars, besides the costs of this action. 

Lester Wood, 

821 - 15th Street, N. W., 
Washington 5, D. C., 

Attorney for Plaintiff. 

Demand for Jury Trial 

The plaintiff demands a trial by jury in the above en¬ 
titled cause under the provisions of Rule 38(b) of the Rules 
of Civil Procedure for the District Courts of the United 
States. 

Lester Wood, 

Attorney for Plaintiff. 

4 Filed Jun 27 1949 

Motion for Leave to Bring in Third-Party Defendant 

Defendant, Capital Transit Company, before answering, 
moves ex parte for leave to make the United States of 
America a party to this action and that there be served 
upon it the summons and third-party complaint as set forth 
in Exhibit A attached hereto. 

Hogan & Hartsox 

By George D. Horning, Jr., 

Frank F. Roberson, 

Attorneys for Defendant , 

810 Colorado Building, 
Washington, 5, D. C. 
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f) Filed Jun 27 1949 

Exhibit A 

IN THE UNITED STATES DISTRICT COURT 
FOR TIIE DISTRICT OF COLUMBIA 

Civil Action No. 2521-49 

Kenneth Neil Stradley 

1641 - 35th Street, N. W. 

Washington, D. C. 

Plaintiff 

v. 

Capital Transit Company 
a corporation 

3Gth and M Streets, N. W. 

Washington, D. C. 

Defendant and Third-Party Plaintiff 

v. 

United States of America 

c/o The Attorney General 
Washington, D. C. 

Third-Party Defendant 

Third-Party Complaint 

1. The plaintiff, Kenneth Neil Stradley, has filed against 
defendant, Capital Transit Company, a complaint, copy of 
which is attached hereto as Exhibit 1. 

2. At the time and place of the collision referred to in 
plaintiff’s complaint, the plaintiff was a passenger in the 
defendant, Capital Transit Company’s streetcar which 
came into collision with an United States Army *4 ton 
truck. Said truck was owned by the third-party defendant, 
United States of America, and was being operated by a 
soldier in the course of his employment, to wit, Manuel 
Bridgeman of Fort Meyer, Virginia. The sole or contrib- 



uting cause of said collision was negligent operation of the 
third-party defendant’s vehicle which was being driven 
carelessly and in violation of the motor vehicle and traffic 
regulations then in force and effect. 

3. Any injuries which plaintiff suffered were due solely 
or in part to the negligence of the third-party defendant, 
United States of America. 

Wherefore, defendant, Capital Transit Company, de¬ 
mands judgment against the third-party defendant for a 
contributable portion of any sum which may be ad- 

6 judged against the Capital Transit Company in fa¬ 
vor of the plaintiff, Kenneth Xeil Stradley. 

Hogan & Hartsox 

By George D. Horning, Jr., 

Frank F. Roberson, 

Attorneys for Defendant and 
Third-Party Plaintiff , 

Capital Transit Company , 

810 Colorado Building, 
Washington 5, D. C. 

• ••*•••••• 

7 Filed Jun 27 1949 

Order 

This cause came on to be heard upon motion of the defen¬ 
dant for leave as third-party plaintiff to serve a summons 
and complaint upon the United States of America, and upon 
consideration thereof it is by the Court this 27th day of 
June, 1949, 

Ordered, that the motion be and the same hereby is 
granted and the defendant is hereby given leave, as a 
third-party plaintiff, to serve a summons and complaint 
upon the United States of America. 

Matthew F. McGuire, 

Judge. 
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S Filed Jim 21) 1949 

Answer of Capital Transit Company to Complaint 

The defendant, Capital Transit Company, admits that 
on or about August 4, 1947, in the intersection of Seventh 
Street and Constitution Avenue, Northwest, Washington, 
District of Columbia, one of its streetcars, on which the ( 
plaintiff was a passenger, was struck by an United States 
Armv V± ton truck. Said truck was owned bv the third- 
party defendant, United States of America, and was being \ 
operated in the course of his employment by a soldier, to 
wit, Manuel Bridgeman of Fort Meyer, Virginia. Defen¬ 
dant. Capital Transit Company, avers that the cause of 
said collision was negligent operation of the third-party 
defendant's vehicle, which was being driven carelessly, 
negligently and in violation of the motor vehicle and traffic 
regulations then and there in force and effect. The defen¬ 
dant is without knowledge or information sufficient to form 
a belief as to the injuries and damage allegedly suffered 
by the plaintiff. The defendant, Capital Transit Company, 
denies the remaining allegations of the complaint. 

Hogan & Hartson 

By George D. Horning, Jr., 

Frank F. Roberson, 

Attorneys for Defendant, 

810 Colorado Building, 

Washington 5, D. C. 

, .. 

10 Filed Aug IS 1949 j 

Motion to Dismiss Third-Party Complaint 

Comes now the United States and by its attorney, the 
United States Attorney and moves this court to dismiss the 
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third-party complaint filed herein for the reason that it fails 
to state a cause of action upon which relief may be granted. 

George Morris Fay, 

United States Attorney. 

Boss O’Donoghue, 

Assistant United States 
Attorney. 

*••#•••••• 

11 Filed Oct 26 1949 

Opinion 

This case presents the question whether the United States 
may be made a third-party defendant for the purpose of 
contribution under the Federal Tort Claims Act, now incor¬ 
porated in Title 28, United States Code. 

Plaintiff instituted an action against the Capital Transit 
Co., Inc., alleging that he was a passenger on one of its 
street cars which collided with a “vehicle,” and that the 
collision was caused by the negligence of defendant’s em¬ 
ployee. Defendant moved for leave to make the United 
States a party to the action. The motion was granted, and 
a third-party complaint was filed, alleging that the street 
car came into collision with a United States Army truck 
operated by a soldier in the course of his employment, and 
that the sole or contributing cause of the collision was the 
negligent operation of the truck, and demanding judgment 
for contribution. The United States has moved to dismiss 
the third-party complaint on the ground that it fails to 
•state a cause of action upon which relief may be 
granted. 

12 Section 1346(b), Title 28 U. S. C., gives the Dis¬ 
trict Courts “exclusive jurisdiction of civil actions 

on claims against the United States, for money damages, 
for injury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of any 
employee of the government while acting within the scope 
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of his office or employment, under circumstances where the 
United States, if a private person, would be liable to the 
claimant in accordance with the law of the place where the 
act or omission occurred.” Section 2674, Title 28 U. S- C., 
provides that “The United States shall be liable, respecting 
the provisions of this title relating to tort claims, in the 
same manner and to the same extent as a private individual 
under like circumstances. . .” 


Over fifty years ago, in Schillinger v. United States, 155 
U. S. 163, 39 L.ed. 108, 110, the Supreme Court had under 
consideration a case involving the jurisdiction of the Court 
of Claims, and in the first paragraph of its opinion, made 
tin* following pertinent observation: “The United States 
cannot be sued in their courts without their consent, and in 
granting such consent Congress has an absolute discretion 
to specify the cases and contingencies in which the liability 
of the Government is submitted to the courts for judicial 
determination. Beyond the letter of such consent, the 


courts may not go, no matter how beneficial they may deem 
or in fact might be their possession of a larger jurisdiction 
over the liabilities of the government.” This view was re¬ 
iterated in 1927 in Eastern Transportation Co. v. United 
States, 272 U. S. 675, 6S6, in the following language: “The 
sovereignty of the United States raises a presumption 
against its suability, unless it is clearly shown; nor should 
a court enlarge its liability to suit beyond what the lan¬ 
guage requires.” Again in 1931, in United States v. Michel, 
282 U. S. 656, in construing an Act permitting suits against 
the United States to recover Internal Revenue taxes, the 
Court held that it was “well established that suit may not 
be maintained against the United States in any case not 
clearly within the terms of the statute by which it 
13 consents to be sued.” Expressions of the Supreme 
Court to the same effect may be multiplied, 1 and 


they are controlling upon me. 


i E.g. Klamath Indians v. United States, 296 U. S. 244, 230 (1935). 
United States v. Shaw, 309 U. S. 495, 502 (1940). 

United States v. Sherwood, 312 U. S. 584, 590 (1941). 
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Applying this rule of construction to the present ease, I 
find nothing within the letter of the statute constituting a 
waiver of immunity in respect of claims against the United 
States for contribution in actions in tort. Such a claim is 
not one for “money damages for . . . personal injury or 
death,” which is the language of the statute. It is a claim, 
equitable in character, for payment of a proportionate part 
of the claimant’s liability for damages to a third person. 
As stated by Chief Justice Groner in George’s Radio, Inc. 
v. Capital Transit Co., 75 U. S. App. D. C. 1ST, 189, the 
reason for that court’s change of view allowing contribu¬ 
tion “in the main hinges on the doctrine that general prin¬ 
ciples of justice require that in the case of a common obli¬ 
gation, the discharge of it by one of the obligors without 
proportionate payment from the other, gives the latter an 
advantage to which he is not equitably entitled.” Or, as 
set forth by Judge Bryan, in Drummond v. United States 
(E. D., Va.) 78 Fed. Supp. 730, contribution, except in ad¬ 
miralty, “is not part of the original claim or tort,” but is 
“an adjustment between defendants, independent and sepa¬ 
rate from the plaintiff’s claim, and rooting from principles 
of equity, not from the principles of tort-liability.” Sup¬ 
port for the view herein expressed is also found in those 
cases holding that the United States may not be joined with 
another as a party defendant in an action under the statute 
here involved. 2 True it is, there is diversity of opinion 
among the Federal District Courts, on the question of 
joinder of the United States as a codefendant, 3 but 
14 none of those cases upholding such jurisdiction has 
expressly sanctioned the impleading of the United 
States as a third-party defendant solely for contribution. 
I am of opinion that it cannot be done under present statu- 

-Sappington v. Prcncipe, IT. S. District Court for D. C. (1948) C. A. 37213. 

Uarte v. United States, D. C. Cal. 1948, 7 FRD 705 

Drummond v. United States, D. C. Va. 1948, 78 F. Supp. 730. 

Donovan v. McKenna, D. C. Mass. 1948, 80 F. Supp. 690. 

3 Englehardt v. United States, D. C. Md. 1947, 69 F. Supp. 451. 

Dickens v. Jackson, D. C., F. D., N. Y. 1947, 71 F. Supp. 753. 

Bullock v. United States, D. C. N. J. 1947, 72 F. Supp. 445. 
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tory restrictions, and accordingly the motion to dismiss will 
be granted. 

c 1 

Counsel will submit order in accordance herewith. 


October 26, 1949 


David A. Pine, 
Judge. 


• # • 
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Filed Nov 2 1949 




Order Granting Third-Party Defendant’s Motion to Dismiss 

Third-Party Complaint 

The above cause having come on for hearing before the 
Court upon motion bv the United States of America, Third- 
party defendant, to dismiss the Third-party complaint filed 
against it by the Third-party plaintiff, Capital Transit 
Company; the Court having considered the motion and the 
points and authorities filed in support thereof and in oppo¬ 
sition thereto; the Court having considered the arguments 
of counsel; and the Court having filed a memorandum 
opinion in respect of this motion on October 26, 1949; it is 
by the Court, this 2d day of November, 1949, hereby: 

Ordered, Adjudged, and Decreed that the motion to dis¬ 
miss the Third-party complaint be and the same hereby is 
granted. 

David A. Pine, 

District Judge. 

Submitted By: 

Stafford R. Grady, 

Assistant United States Attorney. 

Attorney for Third-party defendant. 

No objection as to Form: 

Hogan & Haktson, 
by Frank F. Roberson, 

Attorney for Defendant and 
Third-party Plaintiff. 


11 


16 Filed Nov 2 1949 

Motion for Final Judgment on the Third-Party 

Complaint 

Conies now the United States of America, Third-party 
defendant, and moves the Court under Rule 54(b) of the 
Federal Rules of Civil Procedure to enter a final judgment 
disposing of the Third-party complaint for contribution of 
the Capital Transit Company, Third-party plaintiff. The 
ground for this motion is that there is no just reason for 
delay in the entry of such a judgment. 

Respectfully submitted, 

George Morris Fay, 

United States Attorney. 

Ross O’Donoghue, 

Assistant United States 
Attorney. 

Stafford R. Grady, 

Assistant United States 
Attorney. 

Attorneys for Third-party 
defendant 

Consent.: 

Hogan & Hartson 
By: Frank F. Roberson, 

Attorney for defendant and 
third-party plaintiff. 

17 Filed Nov 2 1949 

Final Judgment Dismissing Third-Party Complaint 

This action having come on for hearing before the Court 
upon motion by the United States of America, Third-party 
defendant, pursuant to Rule 54(b) of the Federal Rules of 
Civil Procedure, for the entry of a final judgment disposing 
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of tin* Third-party complaint for contribution, counsel for 
Third-party plaintiff having indicated on the motion and 
having stated in open court that it consents to the entry of 
a final judgment at this time and the court being of the 
opinion that there is no just reason for delay, it is by the 
Court this 2d day of November, 1949, hereby: 

Ordered, Ai>judgei>, and Decreed that the motion for 
final judgment dismissing the Third-party complaint, is 
granted and the Clerk of the Court is hereby directed to 
enter the Third-party complaint filed by the Capital Tran¬ 
sit Company against the United States of America, as dis¬ 
missed with prejudice. 

Davtd A. Pine, 

District Judge. 

Submitted By: 

Stafford R. Grady, 

Assistant ignited States Attorney, 

Attorney for Third-party Defendant. 

No Objection As To Form: 

Hogan & Hartson, 
by Frank F. Roberson, 

Attorney for Defendant and 
Th ird-pa rty Plabitiff. 

IS Filed Nov 2 1949 

Notice of Appeal 

Notice is hereby given this 2nd day of November, 1949, 
that Capital Transit Company, defendant and third-party 
plaintiff, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the final 
judgment of this Court entered on the 2nd day of Novem¬ 
ber, 1949 in favor of United States of America, third-party 
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defendant against 
party plaintiff. 


said C apital Transit Company, third- 


Hogan & Hartson 

by George D. Horning, Jr., 

Frank F. Roberson, 

Attorneys for defendant and 
Third-party plaintiff, 

Capital Transit Co., 

810 Colorado Bldg. 
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Bmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10467 

Capital Transit Company, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR THE TOUTED STATES 


COUNTERSTATEMENT OF THE CASE 

A. The facts and the proceedings below 

On June 9, 1949, Kenneth Neil Stradley brought a tort ac¬ 
tion against the Capital Transit Company, appellant here, al¬ 
leging that he had been injured, on or about August 4, 1947, 
when one of appellant’s streetcars aboard which he was a pas¬ 
senger collided with a jeep owned by the United States. Fur¬ 
ther alleging that the collision had resulted from the negligent 
operation of the streetcar by appellant’s employee, the com¬ 
plaint demanded judgment against appellant in the sum of 
$50,000 plus costs. In accordance with Rule 38 (b) of the Fed¬ 
eral Rules of Civil Procedure, the plaintiff demanded a jury 
trial (App. 1-3). 

Appellant moved before answering for leave to make the 
United States, appellee here, a party to the action and to serve 
upon the United States a third-party complaint (App. 3). 
Pursuant to an order granting this motion (App. 5) appellant 
served its third-party complaint alleging that the jeep in¬ 
volved in the collision was being driven at the time by a United 

(l) 
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States soldier in the course of his employment and that the 
soldier’s negligence had been the “sole or contributing cause” 
of the collision (App. 4-5). The third-party complaint 
demanded judgment against the United States “for a contribu- 
table portion of any sum” which might be awarded against 
appellant in favor of the allegedly injured plaintiff, Stradley 
(App. 5). 

The United States moved for dismissal of the third-party 
complaint on the ground that it failed to state a cause of action 
upon which relief could be granted (App. 6-7). In an opinion 
rendered on October 26. 1949 (App. 7-10), the District Court 
held that there was nothing in the Federal Tort Claims Act 
“constituting a waiver of immunity in respect of claims against 
the United States for contribution in actions in tort” (App. 9). 
Moreover, the Court held, decisions barring joinder of the 
United States with other defendants in suits predicated upon 
the Tort Claims Act supported its view that there was no juris¬ 
diction for “the impleading of the United States as a third- 
party defendant solely for contribution” (App. 9). Accord¬ 
ingly, the Court granted the Government’s motion to dismiss 
the third-party complaint (App. 10) and rendered the judgment 
of dismissal (App. 11-12) from which this appeal is prosecuted. 

B. Questions presented: 

1. Whether, under the Federal Tort Claims Act, the United 
States has consented to be joined as a third-party defendant. 

2. Whether the Federal Tort Claims Act permits a tort-feasor 
to sue the United States for contribution. 

STATUTES INVOLVED 

Pertinent portions of the Federal Tort Claims Act (Title IV 
of the Legislative Reorganization Act of 1946, 60 Stat. 812, 
842) . as they now appear in Title 28 of the United States Code, 
are set forth in the Appendix, infra, pp. 29-31. 

SUMMARY OF ARGUMENT 

Each of the two grounds stated by the District Court is suf¬ 
ficient to support its judgment. (1) The Federal Tort Claims 
Act does not contain the consent required for impleading the 
United States with a private defendant. (2) The Act does 
not authorize suits for contribution against the United States. 
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I. The legislative history of the Act shows clearly the inten¬ 
tion of Congress to withhold the consent necessary before the 
United States may be joined with a private defendant. Hav¬ 
ing intended not to confer the requisite consent, Congress 
created in the Act a jurisdiction essentially the same as that 
exercised by the district courts under the Tucker Act—a juris¬ 
diction which has uniformly been held to prohibit joinder of 
the United States with a private defendant. Not only does 
the Tort Claims Act contain no express consent to the joinder 
of the United States with private defendants, but its provisions 
are at several points inconsistent with the allowance of such 
joinder. Accordingly, because Congress has not conferred 
jurisdiction for impleading the United States in a suit between 
private litigants, the District Court properly dismissed appel¬ 
lant’s third-party complaint. 

II. The District Court was also correct in its conclusion that 
actions based on claims for contribution are not authorized 
by the Tort Claims Act. As its name implies and as its legis¬ 
lative history repeatedly demonstrates, the Act was designed 
to permit suits on tort claims and its provisions deal only with 
the problems presented by such claims. But a suit for con¬ 
tribution between tortfeasors is not the assertion of a tort 
claim. The right to contribution, where it exists at all, is in¬ 
dependent and quasi-contractual in nature, a right created by 
decision or statute as a mode of distributing loss among tort¬ 
feasors. Because it is different and separate from the right 
of the tort claimant, the right to contribution may be asserted 
in cases where a tort claim would be barred by the statute 
of limitations, a release, or a prior judgment. The Tort Claims 
Act neither contemplates nor permits these results, which are 
inconsistent with a number of its provisions. Nor is this in¬ 
consistency cured by anything in the Act’s legislative history 
or by the fact that subrogees may sue under the Tort Claims 
Act. A subrogee asserts no independent right but stands in the 
shoes of the tort claimant, asserting the very tort claim which 
the latter might have asserted, subject to the same defenses 
and limitations. Finally, the fact that contribution may be 
obtained from the Government under the Suits in Admiralty 
and Public Vessels Acts is of no aid to appellant here. These 
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statutes waive the Government’s immunity to any type of ad¬ 
miralty claim. The Tort Claims Act, on the other hand, does 
not authorize civil claims generally, but only tort claims. 

ARGUMENT 

I 

The United States May Not be Joined With Another Defend¬ 
ant in a Suit Under the Tort Claims Act 

Appellant discusses the problem of joinder without distin¬ 
guishing the situation where the United States is joined with 
another defendant by the plaintiff from the situation where 
the United States is impleaded as a third-party defendant. 
We believe that the two situations may properly be treated 
together in the sense that joinder effected in either fashion re¬ 
quires the consent of Congress, and that Congress would prob¬ 
ably not withhold consent for one type of joinder while con¬ 
senting to the other. 1 We shall show that neither type of joinder 
is authorized by the Tort Claims Act. In addition, it is our 
view that, even assuming misjoinder of the United States with 
a private defendant may be corrected by severance where such 
misjoinder is sought by the plaintiff, this solution is unavailable 
where an unconsented third-party complaint is asserted against 
the United States. In the latter situation, we believe, dismissal 
of the third-party complaint, the action taken by the court 
below, is the only possible decision. 

A. Congress intended to withhold the consent required tor joinder of the 
United States with another defendant 

The decision in United States v. Sherwood , 312 U. S. 584, 
settled finally the rule which had uniformly been announced by 
the lower federal courts (see infra, p. 5) that the consent to 
Tucker Act suits against the United States does not authorize 

1 If both defendants are joined by the plaintiff, they may assert cross- 
claims against each other. Fed. R. Civ. P. 13 (g). If the joinder results 
from a third-party complaint, the original plaintiff and third-party defendant 
may assert claims against each other. Fed. R. Civ. P. 14 (a). Thus, how¬ 
ever the joinder is initially effected, it tends ultimately to litigation in 
the same suit of (1) claims between original plaintiff and private defendant, 
(2) claims between original plaintiff and United States, and (3) claims 
between private defendant and United States. 
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suits in which United States is joined with another defendant. 
Under that decision, it is clear, such an ordinarily “procedural” 
question as joinder becomes, in suits against the United States, 
a matter “of jurisdiction whose limits are marked by the Gov¬ 
ernment’s consent to be sued.” 312 U. S. at 591. In its re¬ 
ports on the bills which ultimately became the Federal Tort 
Claims Act, Congress repeatedly and in unmistakable terms 
demonstrated its intention that the Sherwood rule was to ap¬ 
ply under the Act—that joinder of the United States with other 
defendants in tort claims suits was not to be permitted. 

In its Report on H. R. 181, 79th Cong., 1st sess., the bill 
which, essentially unchanged, 2 became the Tort Claims Act 
(see Brooks v. United States, 337 U. S. 49, 52), the House Com¬ 
mittee on the Judiciary declared (H. R. Rep. No. 1287, 79th 
Cong., 1st sess. p. 5): 

It is intended that the district courts in exercising 
jurisdiction under this title shall exercise essentially 
the same type of jurisdiction as district courts exercise 
concurrently with the Court of Claims of the United 
States under the Tucker Act (act of March 3, 1887, 24 
Stat. 505; 28 U. S. C. sec. 41 (20)). The bill there¬ 
fore does not permit any person to be joined as a de¬ 
fendant with the United States and does not lift the 
immunity of the United States from tort actions except 
as jurisdiction is specifically conferred upon the district 
courts by this bill. (See United States v. Sherwood, 312 
U. S. 584 (1941); Lynn v. United States, 110 F. (2d) 
586, 588 (C. C. A. 5th, 1940); Waite v. United States, 
57 C. Cls. 546 (1922); Jackson v. United States, 27 C. 
Cls. 74, 84 (1891). The phrase “as a court of claims” 
in section 301 of the Senate bill was deleted as surplus¬ 
age. [Italics added.] 

The foregoing language was familiar to the Senate Committee 
dealing with the Tort Claims bill in its final form, as evidenced 
by that Committee’s reference to, and extensive quotation from, 

2 The only difference of any significance between H. R. 1S1 and the Tort 
Claims Act as it became law was that the former limited claims to $10,000. 
See S. Rep. No. 14(1 79th Cong., 2d sess., p. 30. 
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the Report in which it appeared. S. Rep. No. 1400,79th Cong., 
2d sess., p. 30. And the identical passage had appeared in a 
report on an earlier bill (H. R. Rep. No. 2245, 77th Cong., 2d 
sess., p. 9), a report upon which appellant relies here (Br. 
13) and which repeated, in the very passage appellant cites, 
the Committee’s insistence that “no person may be joined 
with the United States as a defendant” (p. 12). 

These expressions of congressional intent are too clear and 
precise to require extensive elaboration here. Congress knew 
that, unless it consented to joinder of the United States with 
other defendants in suits under the Tort Claims Act, such 
joinder would be forbidden. Knowing this, it declared that the 
statutory language invoked by appellant withholds the neces¬ 
sary consent. It is against this background that the Act must 
be examined to determine whether it permits a result which 
Congress insistently sought to avoid. 

B. The scheme of the act is inconsistent with tne presence of detendants 
other than the United States in the actions it authorizes 

The provisions of the Act nowhere express the consent to 
joinder of the United States with another defendant which is 
required by the Sherwood decision before any such joinder could 
be permitted. Drummond v. United States, 78 F. Supp. 730 
(E. D. Va .); Uarte v. United States, 7 F. R. D. 705 (S. D. Cal.). 
It is true, as appellant points out (Br. 16), that the Act Sec¬ 
tion 411, 60 Stat. 844) made applicable to actions thereunder 
“the forms of process, writs, pleadings, and motions, and the 
practice and procedure” prescribed in the Federal Rules of Civil 
Procedure. 3 But the suggestion that these rules of procedure 
can serve to enlarge the limits of the jurisdiction created by 
the consent of Congress is squarely refuted by the decision in 
United States v. Sherwood, supra. See 312 U. S. at 589-590, 
591. Indeed, the Rules themselves (see Rule 82) expressly 
disclaim any purpose to affect jurisdiction. 

* This provision was omitted when the sections of the Act were distributed 
through Title 2S of the U. S. Code, presumably on the assumption that, as 
was the case under the Tucker Act (cf. United, States v. Sherwood, supra, 
at 5S9), the Federal Rules would be applied as of course except where they 
were inconsistent with the provisions of the Act. 
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Appellant also points out (Br. 15) that, with respect to the 
claims for which it assumed liability under the Act, the United 
States consented to be “liable * * * in the same manner 
and to the same extent as a private individual under like cir¬ 
cumstances * * Section 410 (a), 60 Stat. 843, now 
2S U. S. C. 2674. But this description of the manner and extent 
of the Government’s liability, part of the bill which the com¬ 
mittee reports declared would forbid joinder (H. R. 181, 79th 
Cong., 1st sess., sec. 301), is of no aid to appellant here. It 
describes the liability the Government assumes, and not the 
nature of the litigation to which the Government consents. 
Above all, the quoted language must be read “subject to the 
provisions” of the Act as a whole, an obvious requirement which 
was made explicit in section 410 (a) as originally phrased. And 
when the language is so read, it clearly cannot be viewed as 
authorizing joinder of the United States with other defendants. 
For the Act as a whole created a jurisdiction like that described 
in the committee reports—“essentially the same type * * * 
as district courts exercise concurrently with the Court of 
Claims”—a jurisdiction neither contemplating nor consistent 
with the joinder of the United States with private defendants. 

1. Congress provided that suits under the Act were to be tried 
by the court “sitting without a jury.” Section 410 (a), 60 Stat. 
843, now 28 U. S. C. 2402. Private parties, on the other hand, 
have the commonly exercised right to a jury trial. 4 Appellant 
urges here (Br. 17) that the difficulties it calls “conjectural” 
involved in the combination of a jury trial between private 
litigants and a non-jury trial of a claim against the United States 
“are more properly for the legislature than for the court since 
the Act has specifically directed in Section 411 that the Federal 
Rules of Civil Procedure are to control.” As we understand 
this suggestion, we concur in it; we think it accords with the 
rationale of the Sherwood, decision, where the Supreme Court 
refused to hold that Congress had tacitly consented to subject 
the United States to the complications of defending suits in¬ 
volving other defendants (312 U. S. at 591-592); and we think 

4 In the litigation now before this Court, the injured plaintiff demanded 
a jury trial of its suit against appellant (App. 3). 
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it helps to demonstrate the impermissibility of appellant’s pres¬ 
ent suit. For the very failure of Congress to make provision 
for the mingling of jury with non-jury trials under the Act or to 
express anywhere in the Act’s long history an awareness that 
such a situation might arise reinforces the conclusion that Con¬ 
gress carried out its express intention to preclude the occasion 
for any problems of this kind. 

One or two of the difficulties which may arise because of the 
jury problem suggest the impropriety of permitting third-party 
actions like the one here. In defending the claim against itself 
the United States as third-party defendant is entitled to inter¬ 
pose defenses to the plaintiff’s claim against the third-party 
plaintiff. Fed. R. Civ. P. 14 (a). The Act requires that any 
issues raised by these defenses be tried by the court without a 
jury. But the plaintiff, who has so far asserted no claim against 
the United States, has the right to have his claim against the 
third-party plaintiff tried by a jury. The Act affords no clue 
to the resolution of such an impasse. Appellant’s suggestion 
(Br. 16-17) that the court may order a severance is obviously 
useless here since the difficulty arises precisely because the 
third-party action may raise unseverable issues. 

Because the third-party plaintiff’s liability to the plaintiff 
is an essential element of the claim for contribution, still an¬ 
other embarrassment is possible. The jury may aw'ard a verdict 
against the third-party plaintiff, concluding from the evidence 
that the plaintiff was free of contributory negligence. The 
court, finding the evidence sufficient to support the verdict, 
may nevertheless conclude, on its own view of the evidence, 
that the plaintiff was contributorily negligent. Ordinarily, the 
party from whom contribution is claimed is bound by the ad¬ 
judication of the claimant’s liability to the injured person. 
Knell v. Feltman, 174 F. 2d 662, 665 (C. A. D. C.); cf. Gregory, 
Procedural Aspects of Securing Tort Contribution in the In¬ 
jured Plaintiff's Action , 47 Harv. L. Rev. 209, 214 (1933). If 
this rule is applied, however, it results in a judgment predicated 
in part on a jury verdict, contrary to the Act’s command. If, 
on the other hand, the court’s finding controls, the anomalous 
result is reached of denying recovery to the third-party plain¬ 
tiff on the ground that he was not liable despite the fact that 
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he has been held liable. Neither solution seems satisfactory; 
neither, we think, was intended ever to be necessary. 

Potential difficulties could be multiplied—for example, the 
possibility of differing findings as to damages and the differing 
consequences on appeal of improperly admitted evidence de¬ 
pending on whether or not a jury is present. It seems sufficient 
here to reemphasize the point that Congress should not be 
presumed to have provided for such problems when it wholly 
ignored them and unequivocally declared its intention to pro¬ 
hibit the situation giving rise to them. 

2. Section 412 of the Act, 60 Stat. 844, now 28 U. S. C. 1504, 
provides for a review of judgments in cases under the Act by 
the Court of Claims upon consent of all the appellees. The 
notion of litigation in the Court of Claims solely between 
private litigants or of Court of Claims review of jury findings— 
both possible if joinder is permissible under the Act—led Judge 
Bryan, in Drummond v. United States, 78 F. Supp. 730, 732 
(E. D. Va.), to make the following observations in the course 
of an opinion refusing to allow joinder: 

* * * There will be but one final judgment even if 

joinder is permitted. It may be entered both on a jury’s 
verdict as to the individual defendants and on the court’s 
finding in respect to the United States. The Court of 
Claims, if its review were sought, would then be passing 
upon a jury case, a function foreign to its character. 
Moreover, the Court of Claims would thus have before 
it a claim by one individual against another, which 
equally demonstrates that the Act never envisaged a 
defendant other than the United States. To magnify 
the anomaly, suppose the United States did not appeal, 
or was successful in the lower court while the other 
defendants were not, and thus put before the Court of 
Claims only private litigants. 

It is, in short, scarcely conveivable that Congress would have 
chosen the Court of Claims as an appellate court had it intended 
that suits under the Act would involve defendants other than 
the United States. At the least, such an unprecedented step 
would have warranted some discussion or explanation in the 
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Act’s legislative history. But the reports and debates are 
silent on this point, for Congress intended to create only the 
same type of jurisdiction as that existing under the Tucker 
Act. Cf. National Ins. Co. v. Tidewater Co., 337 U. S. 582, 
593-594. 

3. Section 410 (a) of the Act, 60 Stat. S43, now 28 U. S. C. 
1402 (b), provides that suits thereunder may be brought “only 
in the judicial district where the plaintiff resides or wherein 
the act or omission complained of occurred.” Here, again, 
joinder of the United States as a third-party defendant may 
be seen to have been beyond the legislative intent. Where a 
tort action has been commenced between private litigants, it 
may be brought in the district where plaintiff resides, where 
defendant resides, or—since defects of venue may be waived— 
in neither. Did Congress intend that third-party suits against 
the United States would be cognizable only in the district of 
residence of the original plaintiff or only where the third-party 
plaintiff resides? However this question might be answered by 
the courts, the presently significant point is that it is not 
answered in the Act. In requiring suit to be brought either 
where the wrong occurred or in the district “where the plaintiff 
resides,” Congress contemplated only a plaintiff with a tort 
claim, not a third-party plaintiff who, for wholly fortuitous 
reasons, might or might not be engaged in defending a suit 
in the district of his residence. 

C. Because it lacked jurisdiction to implead the United States, the court 
below was required to dismiss the third-party complaint 

Appellant points out (Br. 17) that, in Ezzell v. United States 
and Independent Taxi Owners Ass’n (D. D. C., Civil No. 3888- 
47, Oct, 18, 1949), where a plaintiff sought to join the United 
States and a private defendant, the court, finding such joinder 
unauthorized, ordered separate trials. It is arguable that, 
since the court can acquire no jurisdiction over the United 
States as a co-defendant, it cannot order a severance but can 
only dismiss for lack of jurisdiction. Cf. Sapping ton v. Prencipe 
(D. D. C., Civil No. 37213, Dec. 6,1948, now on appeal to this 
Court, No. 10283). But, whatever the correct rule may be 
where a plaintiff brings what amounts to two suits in combina¬ 
tion against the United States and a private defendant, it seems 
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clear that an attempt to. implead the United States for con¬ 
tribution can only result in dismissal of the third-party com¬ 
plaint. Indeed, it is highly unlikely that Rule 21 of the Fed¬ 
eral Rules of Civil Procedure, in referring to “misjoinder” as 
not being a ground for dismissal, is intended to apply to joinders 
attempted by impermissible “iinpleadcr.” At any rate, the 
inapplicability of that Rule here may be briefly demonstrated. 

In the first place, where a defendant seeks to join the United 
States as a third-party defendant despite the fact that the 
United States has not consented to being joined in this fashion, 
it is the very order allowing the third-party complaint which 
is beyond the court’s jurisdiction. It may be that the tech¬ 
nically correct procedure for attacking the impleader in such 
a case is a motion to vacate the order granting leave to bring 
in the United States. See 3 Moore, Federal Practice (2d ed. 
1948), 447-448, and cases there collected, footnote 22. But, 
regardless of what device is employed to raise the point, the 
court cannot issue an order beyond its jurisdiction to implead 
the United States and then, never having acquired jurisdic¬ 
tion over the United States, create such jurisdiction by order¬ 
ing a severance. 

Moreover, -where, as here, the third-party complaint seeks 
contribution in the event the third-party plaintiff is held liable 
to the original plaintiff, the third-party complaint states no 
claim w’hich is capable of being separated and maintained as an 
independent suit. Federal Rule 14 (a) provides for a third- 
party complaint by a defendant against a party “who is or- 
may be liable to him for all or part of the plaintiff’s claim against 
him.” Appellant sought to implead the United States, not be¬ 
cause the United States “is” liable to it, but only because 
it “may be.” Until or unless appellant is held liable to the 
plaintiff, it can of course have no ripened claim for contribu¬ 
tion. Because Rule 14 (a) contains the words “may be” it 
permits an “acceleration of liability,” but only in the sense 
that a potential claim may be put in litigation before it would 
sustain an independent suit. See Jeuh v. B/G Foods, 2 F. R. D. 
238, 240 (D. Minn.); 3 Moore, Federal Practice (2d ed. 1948), 
419-421. It is only because of these words and within the 
framework of Rule 14 (a) that such a claim could be asserted 
at this time. 

S71758—50-3 
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Obviously, however, appellant could not now maintain an 
independent action against the United States (assuming, as we 
have for purposes of discussion to this point, that the United 
States has consented to such suits). Therefore, since appellant 
is unable to invoke the machinery of Rule 14 (a) against the 
United States, the court below could only dismiss the third- 
party complaint. We submit that the judgment below may be 
sustained on this ground alone. 

II 

The United States Has Not Consented in the Federal Tort 
Claims Act to Suits for Contribution by Joint or Concurrent 
Tortfeasors 

If. as we have urged, there is no jurisdiction under the Federal 
Tort Claims Act for the joinder of the United States by or 
with another defendant, the question discussed under this sec¬ 
ond point may not require decision in the present litigation. 
Moreover, if our conclusion as to the impermissibility of 
joinder is correct, this conclusion alone weighs heavily against 
the contention that the Tort Claims Act authorizes suits for 
contribution. For. while contribution may admittedly be 
sought in an independent suit between tortfeasors, a statutory 
scheme permitting contribution but barring joinder would be 
an incongruous invitation for a multiplication of overlapping 
suits. Cf. Amer. L. Inst., Contribution Among Tortfeasors 
Act, Tentative Draft No. 1 (193S) pp. 2S-29. 

Wholly apart from the question of joinder, however, we sub¬ 
mit that the District Court was correct in its conclusion that it 
was without jurisdiction to entertain this action for contribu- 
ion against the Unied States. The consent necessary for the 
maintenance of such an action is nowhere expressed in the 
Tort Claims Act and to infer it would be inconsistent in signi¬ 
ficant respects with the terms of the Act. 

A. The Tort Claims Act consents only to suit against the Government on 
“claims • • * for injury or loss of property, or personal injury or 

death caused by the negligent or wrongful act or omission” of a govern¬ 
ment employee 

The Federal Tort Claims Act was enacted in order to waive 
the Government’s immunity to suits on tort claims. Through- 
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out its history, the fact that this legislation related to tort 
claims was constantly reiterated. See, e. g., S. Rep. No. 1196, 
77th Cong., 2d Sess., pp. 1, 4, 5, 7; H. R. Rep. No. 2245, 77th 
Cong., 2d Sess., pp. 1, 5, 7; H. R. Rep. No. 1287, 79th Cong., 1st 
Sess., pp. 1, 3, 5; S. Rep. No. 1400, 79th Cong., 2d Sess., pp. 29, 
31. Predecessor bills were described as being designed “to ex¬ 
tend to claimants against the Government for torts of negligence 
the same right to a day in court which claimants now enjoy 
in fields such as breach of contract, patent infringement, or 
admiralty claims” (S. Rep. 1196, supra, at p. 5.); “to waive a 
part of the governmental immunity to suit in tort and to per¬ 
mit suits on tort claims” (H. R. Rep. 2245, supra, p. 5; H. R. 
Rep. 1287, supra, p. 1); to abolish the “existing exemption [of 
the Government from suit] in respect to common law torts” 
(H. R. Rep. No. 2245, supra, p. 7). ( Italics added in foregoing 
quotations.) 

With this purpose in view, Congress enacted, not a statute 
consenting to suit on all claims somehow related to the tortious 
conduct of a Government employee, but a “Tort Claims Act,” 
providing in Part 2 for the “Administrative Adjustment of Tort 
Claims Against the United States” and in Part 3 for “Suits 
on Tort Claims Against the United States.” When the provi¬ 
sions of the Act were distributed through the sections of the 
new Title 2S, United States Code, the recurrent necessity for 
referring to the claims comprehended by the Act emphasized 
sharply the congressional understanding that the “claims” be¬ 
ing dealt with were tort claims. Thus, while Section 1346 (b) 
of title 28 employs language substantially identical with that 
of Section 410 (a) of the original Act—that is, authorizes “civil 
actions on claims * * * for injury or loss of property,” etc., 
without actually using the word “tort”—the remaining sections, 
in referring back to the claims so authorized, repeatedly employ 
such terms as “tort claims” or “tort claims cases. ” §§ 1402 (b), 
1504, 2110, 2401 (b), 2672, 2674. 

Concerned with “tort claims cases,” Congress created the 
jurisdiction requisite to the adjudication of such cases, but did 
“not lift the immunity of the United States from tort actions 
except as jurisdiction [was] specifically conferred upon the dis¬ 
trict courts * * * ” H. R. Rep. No. 1287, supra, p. 5. In 
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its original form, in Section 410 (a) of the Act (60 Stat. 842- 
843). the jurisdictional grant covered 

any claim against the United States, for money only 

* * * on account of damage to or loss of property 

or on account of personal injury or death caused by the 
negligent or wrongful act or omission of any employee 
of the Government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable to the 
claimant for such damage, loss, injury or death in accord¬ 
ance with the law of the place where the act or omission 
occurred. Subject to the provisions of this title, the 
United States shall be liable in respect of such claims 
to the same claimants, in the same manner, and to the 
same extent as a private individual under like circum¬ 
stances * * *. 

Changed only in phraseology, the same provisions are now 
contained in Title 28 of the United State Code, where they read: 

§ 1346 (b) [as amended by Sec. 2 (a), Pub. L. No. 
55. Slst Cong., 1st scss.. April 25, 1949]. Subject to the 
provisions of chapter 171 of this title, the district courts 

* * * shall have exclusive jurisdiction of civil actions 

on claims against the United States for money damages, 

* * * for injury or loss of property, or personal 

injury or death caused by the negligent or wrongful act 
or omission of any employee of the Government while 
acting within the scope of his office or employment, under 
circumstances where the United States, if a private per¬ 
son, would be liable to the claimant in accordance with 
the law of the place where the act or omission occurred. 

§ 2674. Liability of United States. 

The United States shall be liable, respecting the pro¬ 
visions of this title relating to tort claims, in the same 
manner and to the same extent as a private individual 
under like circumstances * * *. 

This statutory language, we submit, accomplishes the re¬ 
peatedly expressed congressional purpose and no more. In 
order to come within the terms of this waiver of immunity, a 
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claim must be one “for injury or loss of property, or personal 
injury or death caused by the negligent or wrongful act or 
omission of any employee of the Government”—must be, in 
short, a tort claim. It is only with respect to such a claim that 
the Government consents to be liable ‘'in the same manner 
and to the same extent as a private individual under like cir¬ 
cumstances.” Unless a suit for contribution is a tort claim 
within the waiver effected by the Tort Claims Act, the equating 
of the Government with a private individual respecting claims 
which are covered by the waiver is of no help to appellant here. 
See Long v. United States, 78 F. Supp. 35, 38 (S. D. Cal.) The 
solution to the present problem would appear to follow, there¬ 
fore, from examination of the nature and incidents of appel¬ 
lant's claim. 

B. Suits for contribution—independent, quasi-contractual in nature, and 

significantly different from tort claims in their practical consequences— 

are not comprehended by the Tort Claims Act 

It seems clear upon brief analysis that the claim appellant 
asserts against the Government is not a tort claim. Appellant 
has suffered no “injury or loss of property * * * caused 

by the negligent or wrongful act or omission of any employee 
of the Government * * *.” If appellant is ultimately held 
liable to the injured plaintiff, Stradley, this liability will in no 
sense be attributable to the tortious conduct of a Government 
employee, but will result from a finding that appellant’s own 
streetcar operator was negligent. For, without a finding that 
appellant’s employee was negligent, appellant is of course free 
from any liability to the injured plaintiff. 

The Government has breached no duty imposed by tort law 
in favor of appellant. Where a life insurer has been forced to 
pay insurance because of the tortious killing of the insured, the 
insurer acquires no claim against the tortfeasor. Insurance Co. 
v. Brame, 95 U. S. 754; cf. The Federal No. 2 , 21 F. 2d 313 (C. 
A. 2). This is so because the completion of the insurer’s con¬ 
tract obligation is not regarded as a proximate consequence of 
the tortfeasor’s conduct. In the case of concurrent tortfeasors, 
the argument against tort liability inter se is even stronger. 
The negligence of either may have been a sufficient cause of 
the injury for which both are responsible, in which case either 
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would have been liable without the presence of the other. Even 
where this is not so, however, the fact that contributory negli¬ 
gence is ordinarily a bar to recovery demonstrates that one neg¬ 
ligent tortfeasor acquires no tort claim against another. See 
Kittleson v. American Dist. Telegraph Co., SI F. Supp. 25, 
30 (X. D. Iowa). 

Where the right of contribution exists among concurrently 
negligent tortfeasors, it exists as an “independent right” 
(Niagara Fire Ins. Co. v. United States, 76 F. Supp. 850, S55 
(S. D. N. Y.)), “not based on tort but upon the theory of an 
implied contract" ( Kittleson v. American Dist, Telegraph Co., 
supra, at 30). “a mere debt arising from an equitable duty, 
having none of the elements of a tort.” Feldman v. Gomes, 
9S Pa. Super, S4, S7; Drummond v. United States, 7S F. Supp. 
730. 731 (E. D. Ya.) (quoted in opinion below, App. 9); Parker 
v. Rodgers, 125 Pa. Super. 4S, 51-52, 1S9 A. 693, 695; Brown 
v. Haertel, 210 Wis. 354, 35S-359, 246 N. W. 691, 692 (on 
rehearing); Woodward. Quasi Contracts (1913) § 259 (5). 
Quasi-contractual in nature, the right of contribution is afforded 
as a mode of spreading the burden regardless of the fact that 
the injured plaintiff, who alone has a tort claim, has chosen 
to enforce it against less than all of those potentially liable to 
him. The right arises, therefore, not because the party from 
whom contribution is sought has breached any duty owed in tort 
law to the party seeking contribution, but because the con- 
tributee has paid off a liability to which both could have been 
subjected. It is this payment which creates the right. Adam 
v. Yacquier, 4S F. Supp. 275 (W. D. Pa.); In re Lunt’s Trust, 
237 Iowa 1097. 24 N. W. 2d 467; Consolidated Coach Corp v. 
Burge, 245 Ky. 631, 635, 54 S. W. 2d 16, 17; Walker v. Kroger 
Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721; see Phillips- 
Jones Corp. v. Parmley, 302 U. S. 233, 236; Restatement, 
Restitution § S2 (1). Having paid in full an obligation for 
which he was liable in full, the contributee is granted the right 
to place a share of the burden upon the contributor who might 
also have been required to discharge the obligation. 

Rooted in equity, and essentially the same whether the obli¬ 
gation to which it relates sounds in contract or tort ( Brown v. 
Haertel, 210 Wis. 354, 359, 246 N. W. 691, 692), the right of 
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contribution has been widely commended as a mode of distrib¬ 
uting loss among joint tortfeasors. 5 It remains, nevertheless, 
a right as to which Congress has not granted the consent neces¬ 
sary for suit against the United States. It seems safe to say 
that the law of every state in this country imposes upon private 
persons liability in “civil actions on claims * * * for in¬ 

jury or loss of property, or personal injury or death caused by 
the negligent or wrongful act or omission of any employee 
* * * acting within the scope of his * * * employ¬ 

ment * * Yet a majority of those states, in the ab¬ 
sence of statute, deny any right of contribution among joint 
or concurrent tortfeasors. See articles cited in footnote 5, supra; 
Restatement, Restitution § 102. The language we have quoted, 
while it correctly states an elementary principle of tort law, 
is not broad enough to encompass the independent, quasi-con- 
tractual right of contribution among tortfeasors. And that 
language is the language of the Tort Claims Act as it now 
appears in 28 U. S. C. 1346 (b), which appellant seeks to con¬ 
strue as including its claim. Such a construction is, we sub¬ 
mit, unwarranted. Cf. 3 Moore, Federal Practice (2d ed. 1948) 
p. 516. Just as the Government’s consent to suit on its con¬ 
tracts is not a consent to suit on contracts implied in law 
(United States v. Minn. Investment Co., 271 U. S. 212, 217, and 
cases there cited), so, here, its consent to suit on tort claims is 
not a consent to suit on obligations implied by the law as a 
means of distributing loss among tortfeasors. 

The distinction between tort claims and claims for contribu¬ 
tion is not merely academic or historical. Because the right 
of contribution is distinct from that of a tortiously injured 
plaintiff, its enforcement against the Government would entail 
significant consequences nowhere foreseen in the Tort Claims 
Act. We believe that a recognition of these potential conse¬ 
quences lends added weight to the conclusion required by the 

“See, e. g., Bohlen. Contribution and Indemnity between Tort-Feasors, 
21 Corn. L. Q. 552 (1930) ; Gregory, Contribution among Joint Tortfeasors: 
A Defense, 54 Harv. L. Rev. 1170 (1941) ; Leflar, Contribution and Indcmity 
between Tortfeasors . 81 U. Pa. L. Rev. 130 (1932). But cf. James, Con¬ 
tribution among Joint Tortfeasors: A Pragmatic Criticism, 54 Harv. L. 
Rev. 1156 (1941). 



18 


language of the Act—that the consent it expresses does not in¬ 
clude consent to suits for contribution. 

1. As we have seen, a cause of action for contribution does 
not accrue until the contributee has paid more than his share 
of the obligation for which contribution is sought. Supra, p. 
16. Accordingly, it is well established that the statute of limita¬ 
tions does not begin to run against such a claim until the 
payment has been made. Adam v. Vacquier, 4S F. Supp. 275 
(W. D. Pa.) : Harris v. Buder. 326 Ill. App. 471, 62 X. E. 2d 
131; In re Lunt’s Trust, 237 Iowa 1097, 24 N. W. 2d 467; Ma- 
sheter v. Lanning, 151 Kan. 604, 100 P. 2d 6S2; Wilson v. 
Crutcher, 176 Okla. 4S1. 56 P. 2d 416; 3 Moore, Federal Prac¬ 
tice (2d ed., 194S) pp. 421-422. This means that, if the Tort 
Claims Act is construed to permit contribution, the Govern¬ 
ment may be sued on such a claim some unspecified number 
of years after the injured plaintiff could no longer sue/’ 

But Congress while leaving the liability of the United States 
to be determined in other respects according to local law, was 
sufficiently concerned with the avoidance of stale claims to 
write a uniform statute of limitations into the Tort Claims 
Act. Originally one year (Sec. 420 of the Act, 60 Stat. S45), 
now two years (28 U. S. C. 2401 (b), as amended by Section 
1 of Pub. L. Xo. 55, 81st Cong.. 1st sess., April 25, 1949), this 
limitation period was apparently decided upon with particular 
reference to the special problems of tort litigation. See Hear¬ 
ings before Subcommittee No. 1 of the Committee on the Judi¬ 
ciary, House of Representatives. 76th Cong., 3d sess.. on H. R. 
7236. p. 21; S6 Cong. Rec. 12028; H. R. Rep. No. 1754. 80th 
Cong., 2d sess.. p. 2. The obvious reason for the characteris¬ 
tically short limitation periods applied to tort actions is the 
difficulty of gathering evidence any considerable period after 
an accident. (Compare the six-year limitation applicable to 
other civil actions against the Government, 2S U. S. C. 2401 
(a).) On the other hand, since suits for contribution are quasi- 

* If. as we have urged In Point I, xtipra, joinder of the United States as a 
third-party defendant is impermissible, most suits for contribution would 
probably be brought several years after the injury and after the injured 
plaintiff’s suit would be barred by the two-year limitation of 2S U. S. C. 
2401 (b) as amended by Pub. L. No. 55, 81st Cong., 1st Sess., April 25, 
1949, Section 1. 
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contractual, the courts have frequently applied to such suits 
limitation periods governing actions on contracts implied in 
law, ordinarily about five years. Harris v. Buder, 326 Ill. App. 
471,62 N. E. 2d 131; 13 Am. Jur. 75. Did Congress intend that 
state rules should determine this problem? Or did it intend 
the courts to apply 28 U. S. C. 2401 (b) which, as amended 
by Pub. L. No. 55, 81st Cong., 1st sess., now provides that “A 
tort claim against the United States shall be forever barred un¬ 
less action is begun within two years after such claim accrues 
* * * *” (Italics added.)? Or did Congress contemplate at all 
that the United States could be sued under the Tort Claims 
Act some indeterminate period of time after the injured per¬ 
son’s claim would be barred? So far as the terms of the Act 
are concerned, these questions are left unanswered. This is so, 
we believe, because Congress had no notion that it was con¬ 
senting to suits for contribution and no occasion therefore to 
consider the special problems entailed by such consent. 

2. Because the right of contribution is distinct from the in¬ 
jured plaintiff’s right, the conclusion that the United States 
has consented to suits for contribution may subject the Govern¬ 
ment to liability under the Tort Claims Act in cases where it 
has successfully defended against the claim of the injured plain¬ 
tiff. Assume, for example, an accident involving a vehicle 
driven by a government employee and another vehicle driven 
by D, and a resulting injury to P. Having failed to prove negli¬ 
gence on the part of the government employee, P may then 
sue and recover from D. At this point, since the suit between 
P and the Government in no way binds D, he may now seek 
contribution from the Government, relitigating the question 
of the government employee’s negligence. BaJcula v. Schwab , 
167 Wis. 546, 168 N. W. 378; see Yellow Cab Co. of D. C. v. 
Janson, App. D. C. No. 10318, Dec. 19, 1949, slip op. p. 2; 
Warren v. Boston & M. R. R., 163 Mass. 484,485-^86, 40 N. E. 
895, at 895-896; Gregory, Contribution Among Tortfeasors: A 
Uniform Practice , 1938 Wis. L. Rev. 365, 386. 

This same possibility now exists, of course, for a private tort¬ 
feasor. It points up sharply, however, the difference between 
tort claims and claims for contribution. It compels the recog¬ 
nition that, if the Tort Claims Act be construed as per m itting 
suits for contribution, the Government may successfully defend 
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claims “for injury or loss of property, or personal injury or 
death” only to sustain liability to a tortfeasor who has been 
held answerable for the injured party’s losses. 

3. Congress provided in Section 403 (d) of the Tort Claims 
Act. now 2$ U. S. C. 2672, that the acceptance by a claimant of 
an administrative award, compromise, or settlement should 

constitute a complete release of any claim against the 
United States and against the employee of the Govern¬ 
ment w’hose act or omission gave rise to the claim, by 
reason of the same subject matter. 

If it were held, however, that suits for contribution are main¬ 
tainable under the Act, the Government would still be liable 
in many jurisdictions for the payment of an additional judg¬ 
ment after securing a release from the injured person. Ark. 
Stat. Ann. (1947), sec. 34-1005; Haw. Rev. Laws (1945), sec. 
10491; Md. Ann. Code (1947 Cum. Supp.), Art. 50, sec. 25; 
N. M. Stat. Ann. (1947 Cum. Supp.), sec. 21-122; R. I. Laws 
1940, c. 940, sec. 5; S. D. Laws 1945, c. 167, sec. 5; cf. LaLove 
v. Carlin , 139 Misc. 553, 247 N. Y. Supp. 665; Blauvelt v. Vil¬ 
lage of Nyack, 141 Misc. 730, 252 N. Y. Supp. 746. The fore¬ 
going statutes all enact Section 5 of the Uniform Contribution 
Among Tortfeasors Act, which provides: 

A release by the injured person of one joint tortfeasor 
does not relieve him from liability to make contribution 
to another joint tortfeasor unless the release is given 
before the right of the other tortfeasor to secure a money 
judgment for contribution has accrued, and provides 
for a reduction, to the extent of the pro rata share of 
the released tortfeasor, of the injured person’s damages 
recoverable against all the other tortfeasors. 

This possibility of additional recovery by a concurrent tort¬ 
feasor after settlement with the injured person 7 was, we sub- 

' It has been indicated that the result achieved by Section 5 of the Uni¬ 
form Contribution Act might not obtain in the District of Columbia where 
contribution among tortfeasors is a product of judicial decision. McKenna 
v. Austin . 134 F. 2d 659, 665, 77 U. S. App. D. C. 22S, 234. However, the ques¬ 
tion now before this Court can be decided correctly only by reference to the 
varying incidents of the right of contribution as it exists according to the 
local laws of the several states. 
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mit, wholly unforeseen and unintended by Congress when it 
made provision for the settlement and compromise of tort 
claims. Referring to the provision for administrative awards 
in predecessor bill S. 2221, 77th Cong., 2d sess., the House Com¬ 
mittee on the Judiciary said (H. R. Rep. No. 2245, 77th Cong. 
2d sess., p. 9): “Acceptance of the award by the claimant will 
release both the Government and the employee from liability.” 
Referring to the provisions for administrative award, compro¬ 
mise or settlement in the bill as it was finally enacted, Senate 
Report No. 1400, 79th Cong., 2d sess., declared (at p. 32): 
“The acceptance of any award, compromise, or settlement re¬ 
leases both the Government and the employee from liability.” 
Practically identical language had appeared in earlier reports 
on predecessor bills. H. R. Rep. No. 2245, 77th Cong., 2d sess., 
p. 9; H. R. Rep. No. 1287, 79th Cong., 1st sess., p. 4. These 
expressions, we believe, mean what they say, and what the 
statute as enacted clearly intends—that settlements with tort 
claimants should release “the Government * * * from lia¬ 
bility.” Congress appropriately believed that releases would 
have this effect because it intended that only tort claims would 
be maintainable under the Act. And so the statute says, simply, 
that a settlement “shall constitute a complete release of any 
claim against the United States and against the employee of 
the Government whose act or omission gave rise to the claim, 
by reason of the same subject matter.” 28 U. S. C. 2672 (italics 
added). This language contemplates the claims of an injured 
tort claimant and no other; it intends the satisfaction of such 
a claim to end any right of suit relating to the same “act or 
omission” of a Government employee. To permit the assertion 
against the United States of the additional, independent right 
to contribution would be flatly inconsistent with this clear 
intention. 

4. Under Point I we have discussed the problem presented 
by the fact that the Tort Claims Act provides for non-jury trial 
while private litigation commonly involves a jury. There 
(pp. 8-9, supra) we pointed out the dilemma presented by the 
situation where a party seeking contribution from the United 
States has been found liable to the injured plaintiff by a jury. 
To follow the ordinary rule and hold this finding conclusive 
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against the United States would be to determine an essential 
element of the suit for contribution by a jury verdict, a proce¬ 
dure forbidden by the Act. To relitigate the question would 
make possible the odd result of denying contribution to a party 
who has paid a judgment on the ground that he was not liable. 
We repeat this point here because, in addition to pointing up 
the unfeasibility of joinder under the Tort Claims Act, it illus¬ 
trates the Act’*: inconsistency with claims for contribution 
whether presented by third-party complaints or in independent 
suits. 

C. At no time in the legislative history of the Tort Claims Act did Congress 
grant, or express an intention to grant, the right to sue the Government 
for contribution 

The conclusion that the Tort Claims Act expresses no con¬ 
sent to, and is in significant respects inconsistent with, the right 
to sue the Government for contribution as a concurrent tort¬ 
feasor is unaffected, we believe, by the legislative history upon 
which appellant relies (Br. 10-14). As appellant points out, 
the predecessor bill S. 2690, 76th Cong., 1st sess., provided: 

Sec. 306. If the damage, loss, injury, or death is caused 
under circumstances creating a legal liability on the part 
of some person other than an officer, agent, or employee 
of the Government or upon some corporation, State, 
or political subdivision, to pay damages therefor, jointly 
with the United States, then, and in that event, the re¬ 
covery against the United States shall be only for the 
pro rata share of the damages in proportion to the 
number of parties, so jointly or severally liable. 

And, as appellant states, similar provisions appeared in other 
predecessor bills. H. R. 7236, 76th Cong., 1st sess., sec. 306; H. 
R. 6463, 77th Cong., 2d sess., sec. 403. Then the House Com¬ 
mittee on the Judiciary dropped the section from S. 2221, 77th 
Cong., 2d sess. with the following comment (H. R. Rep. No. 
2245,77th Cong., 2d sess., p. 12): 

Section 403 of the Senate bill provided for propor¬ 
tionate liability of the United States where a Govern¬ 
ment employee was a joint tort-feasor with someone 
else. This provision is not contained in the recom- 
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mended bill and in cases involving joint tort-feasors the 
rights and liabilities of the United States will be de¬ 
termined by the local law. However, as stated above, 
no person may be joined with the United States as a 
defendant. 

Neither the early provisions for pro rata liability of the 
United States nor the explanation given by the House Com¬ 
mittee for their abandonment support appellant’s present con¬ 
tentions. The concern of the proposed sections was that the 
liability of the United States should be limited where other 
tort-feasors were involved. The language of these sections 
was such that they operated directly against a tort claimant, 
flatly limiting his “recovery against the United States * * * 

[to] the pro rata share of the damages in proportion to the 
number of parties, so jointly or severally liable.” S. 2690,76th 
Cong., 1st sess., Sec. 306. They neither contemplated nor re¬ 
quired suits by or against the United States for contribution, 
but limited recovery from the United States without the need 
for such suits. Thus Section 306 of S. 2690, supra, included a 
State as one of the possible joint tort-feasors whose involvement 
would reduce to a pro rata share the recovery for which the 
United States would be liable. Yet there is no basis for sup¬ 
posing that this provision was intended to create liability of 
a State to the United States for contribution despite the fact 
that most States retain their immunity against suit for their 
torts. Indeed, since contribution is only available from a party 
who has breached a duty owed to the injured party (Norfolk 
Southern R. Co. v. GretaJcis, 162 Va. 597,174 S. E. 841; Kauth 
v. Landsverk, 224 Wis. 554,271 N. W. 841), suits by the United 
States for contribution from a State immune to tort liability 
would have been without basis. In short, Section 306 of S. 
2690 and comparable sections of the other bills did not indicate 
that the United States was to pay in full for injuries to tort 
claimants and then seek contribution from joint tort-feasors 
even in States where the right to such contribution is not recog¬ 
nized. Instead, it was the “recovery against the United States” 
which was limited in the first instance. Conversely, then, there 
is no substance in the suggestion that these early provisions 
purported to enlarge the jurisdiction created elsewhere in the 
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bills by authorizing suits against the United States for contri¬ 
bution. 

A more difficult question is presented by the statement of 
the House Committee, when it deleted the provisions for pro 
rata liability, to the effect that (H. R. Rep. No. 2245, 77th 
Cong.. 2d sess., p. 12) 

in cases involving joint tort-feasors the rights and liabili¬ 
ties of the United States will be determined by the local 
law. However, as stated above, no person may be joined 
with the United States as a defendant. 

This language does suggest that at the time of the Report, over 
four years before enactment of the Tort Claims Act (the Report 
was dated June 16, 1942), a majority of the House Judiciary 
Committee may have envisioned suits against the United 
States for contribution. We believe, however, that when the 
statement is read as a whole and in its context, such an inter¬ 
pretation becomes a highly questionable one. 

First, as we have shown, the provision which the House Com¬ 
mittee was dropping when it wTote the foregoing explanation 
was concerned, not with suits by or against the United States 
for contribution, but with a limitation upon the liability of 
the United States. The attention of the Committee was pre¬ 
sumably directed at the time to that relatively limited prob¬ 
lem and not to the far more complex question whether and how 
suits for contribution might be maintained against the United 
States. In this connection, it is significant that Section 301 
of S. 2221, the bill to which the last-quoted statement referred, 
limited recovery on the claims it would have authorized to $7,- 
500. If the language quoted from the House Report had in¬ 
tended that suits for contribution could be maintained against 
the United States and “be determined by local law,” cases 
w’ould undoubtedly have been foreseen in which a party seek¬ 
ing contribution had paid a judgment far exceeding $15,000 
and would therefore be entitled to more than $7,500 by way of 
contribution. But the Report upon which appellant relies 
offers no guide for dealing wdth this obvious possibility. We 
suggest that the absence of any discussion of this or similar 
problems is probably explained by the fact that the Committee 
was thinking solely in terms of the provision it had dropped— 
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thinking, that is, of rights of contribution available to rather 
than against the United States. 

Secondly, in the very sentence following the language upon 
which appellant relies, the Committee repeated the frequently 
expressed insistence that no joinder was to be permitted of 
the United States with other defendants. If the Committee 
had in mind that it had just sanctioned suits for contribution, 
this seems a rather incongruous addendum. For, while con¬ 
tribution suits may be maintained as separate actions, to require 
that they be so maintained is to require multiple litigation by 
the Government growing out of single transactions. Such a 
requirement, if it was intended, would necessarily lead to added 
expense and the embarrassment of inconsistent judgments. 
Presumably some more adequate explanation than the few 
words appellant invokes would have been forthcoming if such 
a situation were envisaged. 

Finally, and most significantly, we think the House Com¬ 
mittee’s statement, never concurred in by the Senate and never 
repeated in the voluminous history of the Tort Claims Act, 
could not, however interpreted, outweigh the language and 
scheme of the Act as actually written. As we have sought to 
demonstrate (supra, pp. 12-17), the language of the Act can¬ 
not be fairly read as consenting to suits for contribution, and 
contains no such ambiguity on this point as would justify 
decision here on the basis of a single committee statement which 
is itself ambiguous. Cf. Packard Co. v. Labor Board, 330 U. S. 
485, 492; Gemsco, Inc. v. Walling, 324 U. S. 244, 260. This 
is especially true here where the construction for which appel¬ 
lant contends results in complications and inconsistencies which 
are clearly seen, upon examination of the Act itself, to have 
been unintended. See pp. 17-22, supra. 

D. The fact that suits by subrogees are permitted under the Tort Claims 
Act affords no basis for permitting suits for contribution 

Appellant relies here (Br. 7-9, 19) on the fact that suits by 
subrogees are permitted under the Tort Claims Act. But an 
analysis of the nature of a subrogee’s right demonstrates that 
the rule laid down in United States v. Aetna Casualty Co., 
18 U. S. L. Week 4060, is inapposite here. 
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A subrogee acquires the claim of his subrogor and nothing 
more. United States v. Munsey Trust Co., 332 U. S. 234, 242; 
United States v. American Tobacco Co., 166 U. S. 468, 474. 
Thus, the subrogee who sues under the Tort Claims Act sues 
precisely on the tort claim of his subrogor from whom the 
claim has been acquired. “Equitable subrogation is the en¬ 
forcement of the original claim. It is not a separate claim; 
it is still the injured person’s claim although enforced by an¬ 
other.” Insurance Co. of North America v. United States, 
76 F. Supp. 951, 953 (E. D. Va.); Niagara Fire Ins. Co. v. 
United States, 76 F. Supp. 850. S54, 855 (S. D. N. Y.). Be¬ 
cause the subrogee stands in the shoes of his subrogor, a re¬ 
lease by the subrogor bars suit by the subrogee. Pacific Fire 
Ins. Co. v. Pennsylvania Sugar Co., 72 F. 2d 95S (C. A. 3), 
certiorari denied, 293 U. S. 623; Seeder v. Zoros, 315 Ill. App. 
60, 42 N. E. 2d 134; Platt v. Richmond, Y. R. & C. R. Co., 
108 N. Y. 358, 15 N. E. 393. As we have seen {supra, p. 20), 
a release from the injured person does not afford the same 
protection against a suit for contribution. A judgment against 
the subrogor would bar suit by a subrogee, who sues only on 
whatever right the subrogor might have had (cf. Smith v. 
Kemochen, 7 How\ 198; Westgate v. Maryland Casualty Co., 
147 F. 2d 177 (C. A. 6)), but a judgment against the in¬ 
jured person may leave a defendant still potentially liable 
in a suit for contribution. Supra, p. 19. Where the statute 
of limitations has run against the claim of a subrogor, this 
defense is available against the subrogee. Brown v. Nelms, 
S6 Ark. 36S, 112 S. W. 373; Maryland Casualty Co. v. Ladd, 
121 Kan. 659, 249 P. 687; Garland v. Arrowood, 172 N. C. 591, 
90 S. E. 766; cf. Chapman v. GriJJith-Consumers Co., 107 F. 
2d 263, 71 U. S. App. D. C. 64. But the independent right of 
contribution, which accrues only upon payment of more than 
a pro rata share of the liability for which contribution is sought, 
may only arise, and continues to subsist, long after the injured 
person s claim is barred. Supra, p. 18. Cf. The Conemaugh, 
135 Fed. 240 (N. D. Ill.); Foster <& Glassell Co. v. Knight Bros., 
152 La. 596. 93 So. 913. 

These substantial distinctions demonstrate why the deci¬ 
sion to enforce tort claims in the hands of subrogees does not 
support appellant’s contention that the consent announced in 
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the Tort Claims Act includes consent to suit on claims for con¬ 
tribution. They point up the propriety of Judge Medina’s 
statement in Niagara Fire Ins. Co. v. United States, supra, at 
855, that, while subrogees could sue under the Tort Claims Act, 
a wholly different situation is presented where a joint tortfeasor 
seeks to assert the “independent right” of contribution against 
the United States. 

E. Decisions under the Suits in Admiralty Act are irrelevant here 

The Suits in Admiralty Act (41 Stat. 525, 46 U. S. C. 741 et 
seq .) consents to libels in personam against the Government in 
all “cases where if such vessel were privately owned or op¬ 
erated, * * * a proceeding in admiralty could be main¬ 
tained * * 41 Stat. 525, 46 U. S. C. 742, This sweep¬ 

ing waiver obviously includes “all maritime claims arising out 
of the possession or operation of merchant vessels of the United 
States.” Fleet Corporation v. Rosenberg Bros., 276 U. S. 202, 
213. The Public Vessels Act (43 Stat. 1112, 46 U. S. C. 781 
et seq.), consenting to libels “for damages caused by a public 
vessel of the United States” (43 Stat. 1112, 46 U. S. C. 781), 
incorporates the provisions of the Suits in Admiralty Act “in¬ 
sofar as the same are not inconsistent” (43 Stat. 1112,46 U. S. C. 
782). These statutes are by their terms limited to neither con¬ 
tract claims nor tort claims nor any other such category. See, 
e. g., Johnson v. Fleet Corporation, 280 U. S. 320; Eastern 
Transp. Co. v. United States, 272 U. S. 675; United States v. 
Loyola, 161 F. 2d 126 (C. A. 9); United States v. Cajjey, 141 
F. 2d 69, 70 (C. A. 2), certiorari denied, 323 U. S. 750. Instead, 
they give authority “to sue generally ‘in admiralty’ * * *” 
(Canadian Aviator, Ltd. v. United States, 324 U. S. 215, 227) 
and consequently “impose on the United States the same lia¬ 
bility (apart from seizure or arrest under a libel in rem ) as is im¬ 
posed by the admiralty law on the private shipowner * * 

Id. at 228. 

Since the United States has exposed itself to liability for any 
kind of admiralty claim, and since the right to contribution 
“belongs to the substantive law of the admiralty” ( The Ira 
M. Hedges, 218 U. S. 264,270), there is nothing startling in the 
rule that the United States may be sued for contribution in 
admiralty. At the same time, there is nothing in this rule 
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which supports appellant’s position that an Act consenting to 
suit on tort claims—and not on civil claims generally—permits 
suits for contribution. 

CONCLUSION 

The District Court was correct in holding that Congress has 
not consented in the Tort Claims Act either to the impleading 
of the United States in suits w’ith private litigants or to claims 
against the United States for contribution. 

It is respectfully submitted that the judgment of the trial 
court dismissing appellant’s third-party complaint should be 
affirmed. 
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APPENDIX 


Pertinent provisions of the Federal Tort Claims Act (Title 
IV of the Legislative Reorganization Act of 1946, 60 Stat. 812, 
842), as they now appear in Title 28 of the United States Code, 
are as follows: 

§ 1346 (b) [as amended by Sec. 2 (a), Pub. L. No. 
55, 81st Cong., 1st sess., April 25, 1949]: Subject to 
the provisions of chapter 171 of this title, the district 
courts, together with the District Court for the Terri¬ 
tory of Alaska, the United States District Court for the 
District of the Canal Zone and the District Court of the 
Virgin Islands, shall have exclusive jurisdiction of civil 
actions on claims against the United States, for money 
damages, accruing on and after January 1, 1945, for in¬ 
jury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of 
any employee of the Government while acting within 
the scope of his office or employment, under circum¬ 
stances where the United States, if a private person, 
would be liable to the claimant in accordance with the 
law of the place where the act or omission occurred. 

§ 1402. United States as defendant. 

* * * * # 

(b) Any civil action on a tort claim against the United 
States under subsection (b) of section 1346 of this title 
may be prosecuted only in the judicial district where 
the plaintiff resides or wherein the act or omission com¬ 
plained of occurred. 

§ 1504. Tort claims. 

The Court of Claims shall have jurisdiction to review 
by appeal final judgments in the district courts in civil 
actions based on tort claims brought under section 1346 
(b) of this title if the notice of appeal filed in the district 
court has affixed thereto the written consent on behalf 
of all the appellees that the appeal be taken to the Court 
of Claims. 


( 29 ) 
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§ 2401 (b) [as amended by Sec. 1, Pub. L. No. 55, 
Slst Cong., 1st sess., April 25,1949j: A tort claim against 
the United States shall be forever barred unless action 
is begun within two years after such claim accrues or 
within one year after the date of enactment of this 
amendatory sentence, whichever is later, or unless, if 
it is a claim not exceeding $1,000, it is presented in 
writing to the appropriate Federal agency within two 
years after such claim accrues or within one year after 
the date of enactment of this amendatory sentence, 
whichever is later. 

§ 2402. Jury trial denied in actions against United 
States. 

Any action against the United States under section 
1346 of this title shall be tried by the court without a 
jury. 

§ 2672 [as amended by Sec. 2 (b), Pub. L. No. 55, 
Slst Cong., 1st sess., April 25, 1949]: The head of each 
Federal agency, or his designee for the purpose, acting 
on behalf of the United States, may consider, ascertain, 
adjust, determine, and settle any claim for money dam¬ 
ages of SI.000 or less against the United States accruing 
on and after January 1, 1945, for injury or loss of prop¬ 
erty or personal injury or death caused by the negligent 
or wrongful act or omission of any employee of the Gov¬ 
ernment while acting within the scope of his office or 
employment, under circumstances where the United 
States, if a private person, would be liable to the claimant 
in accordance with the law’ of the place where the act 
or omission occurred. 

Subject to the provisions of this title relating to civil 
actions on tort claims against the United States, any 
such award or determination shall be final and conclusive 
on all officers of the government, except when procured 
by means of fraud. 

Any award made pursuant to this section, and any 
award, compromise, or settlement made by the Attorney 
General pursuant to section 2678 of this title, shall be 
paid by the head of the federal agency concerned out 
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of such agency’s appropriations therefor, which appro¬ 
priations are hereby authorized. 

The acceptance by the claimant of any such award, 
compromise, or settlement shall be final and conclusive 
on the claimant, and shall constitute a complete release 
of any claim against the United States and against the 
employee of the government whose act or omission gave 
rise to the claim, by reason of the same subject matter. 

§ 2674. Liability of United States. 

The United States shall be liable, respecting the pro¬ 
visions of this title relating to tort claims, in the same 
manner and to the same extent as a private individual 
under like circumstances, but shall not be liable for 
interest prior to judgment or for punitive damages. 

If, however, in any case wherein death was caused, 
the law of the place where the act or omission complained 
of occurred provides, or has been construed to provide, 
for damages only punitive in nature, the United States 
shall be liable for actual or compensatory damages, 
measured by the pecuniary injuries resulting from such 
death to the persons respectively, for whose benefit the 
action was brought, in lieu thereof. 

§ 2676. Judgment as bar. 

The judgment in an action under section 1346 (b) of 
this title shall constitute a complete bar to any action 
by the claimant, by reason of the same subject matter, 
against the employee of the government whose act or 
omission gave rise to the claim. 

§ 2677. Compromise. 

The Attorney General, with the approval of the court, 
may arbitrate, compromise, or settle any claim cogni¬ 
zable under section 1346 (b) of this title, after the com¬ 
mencement of an action thereon. 
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